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HAMLYN & CO. v. TALISKER DISTILLERY:! 
A STUDY IN THE CONFLICT OF LAWS. 


HE question for discussion in this article is the true principle 
by which to determine what law shall govern as to the in- 
trinsic validity and effect of a contract made between parties liv- 
ing under different systems of law, or having a foreign legal 
element in it from any cause whatsoever. As a preliminary step, 
it ought to be stated according to what system of law the question 
is to be examined. As Professor Dicey has pointed out,? the 
court, in which a question of this nature arises, always decides it 
in accordance with the law of its own country. A controversy in 
a Massachusetts court, for example, as to which of several 
competing systems of law shall be selected and applied to a con- 
tract, is always determined in accordance with principles of the 
law of Massachusetts, the law of the forum; although the expres- 
sion /ex fori in the conflict of laws is commonly used in a narrower 
sense, meaning the law which governs the remedy. To control the 
remedy, however, is but one function of the /x forz. 





1 [1894] A. C. 202. 

26L.Q.R.1; 7 L.Q. R. 113. The principle worked out by Mr. Dicey, in the 
articles cited, has been stated by other writers on the conflict of laws, and is also 
known and valued by continental jurists. Windscheid says: “It is the merit of 
Wachter to have emphasized with energy that the question respecting the applica- 
bility of foreign law can be answered only out of the native law, and this conception 
at the present time is that almost universally prevailing.” Lehrbuch (7th ed.), I. § 34, 
note 6. A different view is held by the Franco-Italian school. See Laurent, Droit 
Civil International, ii. Nos. 67-73, pp. 119-138. 


49 











372 HARVARD LAW REVIEW. 


There being a general harmony of decision in the courts of 
England and America upon the conflict of laws, it is not necessary 
to limit a theoretical discussion of this question to any particular 
jurisdiction; it may proceed according to the principles of the 
general common law. In 1760, in the case of Robinson v. Bland,1 
Lord Mansfield said: — 


“The general rule, established ex comitate et jure gentium, is that the 
place where the contract is made, and not where the action is brought, 
is to be considered in expounding and enforcing the contract. But this 
rule admits of an exception, when the parties (at the time of making 
the contract) had a view to a different kingdom.” 


This rule, in a somewhat shorter form, as for example, “ the 
nature, the obligation, and the interpretation of a contract are to 
be governed by the law of the place where it is made, unless the 
parties at the time of making it have some other law in view,”? has 
often been stated and applied by courts of the highest authority, 
both in England and America, and, until recently, might justly 
be looked upon as something settled and fundamental. A tendency 
to question it has appeared. Professor Westlake, in the third 
edition of his book, says: — 


“Under these circumstances, it may probably be said with truth that 
the law by which to determine the intrinsic validity and effects of a 
contract will be selected in England on substantial considerations, the 
preference being given to the country with which the contract has the 
most real connection, and not to the law of the place of contract as 
such.” ® 


As supporting this proposition, the learned author cites Jacobs 
v. Crédit Lyonnais,* and Jz ve Missouri Steamship.Co.® (cases 
decided since the appearance of his previous edition), and adds: — 


“But in both cases a stress was laid by the learned judges on the 
intention of the parties as the governing element in the choice of a law 
which is not in accordance with the discussion preceding the §, and 
which, where the lawfulness of the intention is itself in question, as it 
was Jn re Missouri Steamship Co., I still find it difficult to reconcile 
with the logical order to be followed.” ® 





1 1 W. BI. 234, 257, 258; s. c. 2 Burr. 1077. The two reports differ. 

2 See The Montana, 129 U. S. 397, 458. 

8 Westlake, Priv. Int. Law (3d ed.), § 212, p. 258. 

412 Q. B. D. 589. 5 42 Ch. D. 321. 
6 Westlake, Priv. Int. Law (3d ed.), § 212, p. 258. 
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The test above suggested — “the law of the ‘country with 
which the contract has the most real connection” —has not been 
adopted by later decisions; but, on the contrary, increased impor- 
tance has been given to the intention of the parties as the control- 
ling fact in selecting the applicable law. 

In England, Hamlyn & Co. v. Talisker Distillery is the latest, 
and is likely to be a leading case. This was a Scotch action, 
at the instance of the Talisker Distillery, in right of the extinct 
firm of R. Kemp & Co., for damages and implement of an agree- 
ment made between Hamlyn & Co., merchants in London, and 
R. Kemp & Co., former owners of the Talisker Distillery in Scot- 
land, whereby Hamlyn & Co. agreed to purchase all grains made 
by Kemp & Co., and to erect at the Distillery a patent grain- 
drying machine. Kemp & Co., on their part, agreed to work this 
machine, and keep it in repair, and to dry and bag up the grain, 
and deliver it free on board at Carbost, Skye, to the order of 
Hamlyn & Co., or otherwise, as required. This agreement was 
signed in London, and contained the following clause: ‘ Should 
any dispute arise out of this contract, the same to be settled by 
arbitration by two members of the London Corn Exchange, or 
their umpire, in the usual way.” This clause was valid by the law 
of England, but invalid by the law of Scotland, because the arbi- 
trators were unnamed. Hamlyn & Co. contended that the action 
was excluded by the clause of reference, and hence the question 
came to be, which law should govern. The House of Lords 
decided, reversing the decision of the Court of Session, that the 
arbitration clause was governed by the law of England, and that 
further proceedings in the action should be stayed to await the 
result of the arbitration. The following passage from the speech 
of the Lord Chancellor, Lord Herschell, will show the grounds of 
the decision, namely: — 


“ Where a contract is entered into between parties residing in different 
places, where different systems of law prevail, it is a question, as it 
appears to me, in each case, with reference to what law the parties con- 
tracted, and according to what law it was their intention that their rights, 
either under the whole or any part of the contract, should be determined. 
In considering what law is to govern, no doubt the /ex loci solutionis 
is a matter of great importance. The ex Joci contractis is also of im- 
portance. In the present case, the place of the contract was different 
from the place of its performance. It is not necessary to enter into the 
inquiry, which was a good deal discussed at the bar, to which of these 
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considerations the greatest weight is to be attributed, namely, the place 
where the contract was made, or the place where it is to be performed. 
In my view they are both matters which must be taken into consideration, 
. but. neither of them is, of itself, conclusive, and still less is it conclusive, 
as it appears to me, as to the particular law which was intended to 
govern particular parts of the contract between the parties. In this case, 
as in all such cases, the whole of the contract must be looked at, and the 
rights under it must be regulated by the intention of the parties as 
appearing from the contract. It is perfectly competent to those who, 
under such circumstances as I have indicated, are entering into a contract, 
to indicate by the terms which they employ, which system of law they 
intend to be applied to the construction of the contract and to the 
determination of the rights arising out of it.” (pp. 207, 208.) 


Lord Watson and Lord Ashbourne also delivered careful opin- 
ions; and all the judges agreed in the proposition that the question 
before them depended upon the intention of the parties. While 
* the Lord Chancellor and Lord Watson expressly recognize that the 
place of making the contract is of importance, they do not accord 
to that fact any precedence or weight over other material facts; 
although both declared that it was not necessary to discuss the 
relative value of the place of making and the place of performance. 
The effect of the whole case, however, is to raise a grave doubt 
whether any presumption will be admitted in future, in England, 
in favor of the law of the place where a contract is made.! | 

On the other hand, the case is a distinct and weighty authority 
for the proposition that the intention of the parties is the ultimate 
and controlling fact upon which the selection of the law governing 
acontract depends. When the decision is read in connection with 
previous cases, it will be found that this proposition is not new. 
In 1865, in the case of Lloyd v. Guibert, in the learned and closely 
reasoned judgment of Willes, J., in the Exchequer Chamber, it is 
laid down as the general principle, “that the rights of the parties 
to a contract are to be judged of by that law by which they in- 
tended, or rather by which they may justly be presumed to have 
bound themselves.”2 Other passages of like import might be cited 
both from Lloyd v. Guibert, and other cases; and in the usual 
statement of the rule, as is shown by the form of it above quoted 





1 Sir Frederick Pollock, Contracts (6th ed.), 369 (z), says: “ But Hamlyn & Co. v. 
Talisker Distillery, ’94 A. C. 6 R. (July) 14, seems rather against any fixed presump- 
tion, and see Mr. Westlake’s remarks.” 

2L. R.1 Q. B. 115, 123. 
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from the opinion of Mr. Justice Gray in The Montana, it is clearly 
implied that if the parties manifest an intention to be bound by 
some law other than that of the place of making, such intention 
would be effective. 

The intention of the parties in respect to the law under which 
they contract may be expressly declared, or it may be inferred from 
circumstances. The case of Hamlyn & Co. v. Talisker Distillery 
must be considered as a case falling under the former class. It is 
true the contract does not contain an express provision that it 
shall be governed by the law of England, but the clause of refer- 
ence referred so directly to London, and the usages of the London 
Corn Exchange, that, by construction, it was equivalent to an ex- 
press incorporation of the English law. It was so treated by the 
judges. Lord Watson said: — 


“If they had stipulated that all disputes arising out of the contract 
were to be decided in the Court of Session, I should have been of 
opinion that they had in view the principles of Scotch law, and meant 
that their mutual stipulations should be construed according to these 
principles. And, to my mind, their selection from the membership of 
a commercial body in London of a conventional tribunal which is to act 
‘in the usual way,’ or, in other words, in the manner which is customary 
in London, indicates, not less conclusively, that, in agreeing to such an 
arbitration, they were contracting with reference to the law of England.” 
(pp. 212, 213.) 


In the absence of any declaration of intention in the contract, 
whether express or derivable from it by fair construction, the 
court is obliged to consider all the circumstances from which a 
mutual intention in regard to the governing law may be inferred. 
These circumstances will now be reviewed. 

1. If the contract or clause in question is valid by the law of 
one country, and invalid by the law of the other country, that is a 
circumstance of great cogency in favor of applying the law by 
which the agreement will be upheld. The reason is, that as the 
parties have entered into a transaction intended to have legal con- 
sequences, this intention implies a submission to that law which 
will enforce the agreement. In Hamlyn & Co. v. Talisker Distil- 
lery, the clause of reference was valid by the law of England, and 
invalid by the law of Scotland. This fact was considered by the 
judges. Lord Herschell said: — 

“As I have already pointed out, the contract with reference to arbitra- 
tion would have been absolutely null and void if it were to be governed 
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by the law of Scotland. That cannot have been the intention of the 
parties ; it is not reasonable to attribute that intention to them if the 
contract may be otherwise construed; and for the reasons which I have 
given, I see no difficulty whatever in construing the language used as an 
indication that the contract, or that term of it, was to be governed and 
regulated by the law of England.” (pp. 208, 209.) 


Lord Ashbourne said : — 


“This interpretation gives due and full effect to every portion of the 
contract ; whereas the arbitration clause becomes mere waste paper if it 
is held that the parties were contracting on the basis of the application 
of the law of Scotland, which would at once refuse to acknowledge the 
full efficacy of a clause so framed. It is more reasonable to hold that 
the parties contracted with the common. intention of giving effect to every 
clause, rather than of mutilating or destroying one of the most important 
provisions.” (p. 215.) 


Without asserting that this circumstance is conclusive, it should 
always be considered, and has been referred to in several impor- 
tant decisions! as a circumstance of great weight. 

2. The reason for the importance of the place of making a con- 
tract has been thus explained :— 


“The general rule is that the law of the country where a contract is 
made governs as to the nature, the obligation, and the interpretation of 
it. The parties to a contract are either the subjects of the power there 
ruling, or as temporary residents owe it a temporary allegiance: in either 
case equally they must be understood to submit to the law there prevail- 
ing and to agree to its action upon their contract. It is, of course, imma- 
terial that such agreement is not expressed in terms; it is equally an 
agreement in fact, presumed de jure, and a foreign court, interpreting 
or enforcing it upon any contrary rule, defeats the intention of the parties, 
as well as neglects to observe the recognized comity of nations.” ? 





1 Re Missouri Steamship Co., 42 Ch. D. 321, 337, 341; Peninsular & Oriental S. S. 
Co. v. Shand, 3 Moo. P. C. N.S. 272, 291; Pritchard v. Norton, 106 U.S. 124, 137; Bell 
v. Packard, 69 Maine, 105, 111; Wharton, Confl. (2d ed.), § 429. See also The Montana, 
129 U. S. 397, 460, 461. 

Savigny (Guthrie’s transl., 2d ed., § 372, p. 223), says it has been asserted that the 
local law which will best support the juridical act in question must always be applied. 
For this proposition, to which Savigny does not assent, the only authority cited is 
Eichhorn, Deutsches Privatrecht, § 37, notes 4, g. The passage in Eichhorn refers to 
cases where the Jocus contractis is doubtful, as in the case of contracts concluded by 
letter, and rests upon D. 45. 1. 80: Quotiens in stipulationibus ambigua oratio est, 
commodissimum est id accipi, quo res, qua de agitur, in tuto sit. (ULPIAN.) 

2 Turner, L. J., in Peninsular & Oriental Steamship Co. v. Shand, 3 Moo. P.C. N.S. 
272, 290. 
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In that part of the passage here quoted from Lord Justice 
Turner which refers to the principle of allegiance, whether perma- 
nent or temporary, an implication is suggested that the law of the 
place where the contract is made is imposed upon the parties 
and governs their agreement without reference to their intentjon. 
This implication, however, is destroyed by the remainder of the 
passage, which clearly refers the application of the law of the 
place of contracting to the will of the parties themselves. If, then, 
the law of the place of making applies by virtue of an “ agree- 
ment in fact,” such agreement must be based upon mutual inten- 
tion. The presumption in favor of the law of the place of making, 
called a presumption de jure, is conceded to be rebuttable, and can 
therefore be controlled by evidence of a different intention. Being 
merely evidence, it also follows that the place of making may be of 
different degrees of importance in different cases. For example, in 
a case like Jacobs v. Crédit Lyonnais,! where two English mercan- 
tile houses, carrying on business in England, made a contract in 
London, to be performed partly in Algiers, where the law of France 
prevails, the place of making the contract is a fact of great impor- 
tance, and was so treated by the court. On the other hand, in the 
case of a contract concluded by correspondence, or by telegraph or 
cable, or even by an agent, the place where the contract is made 
has very little, if any, tendency to show a mutual intention to sub- 
mit to the law of that place. Furthermore it is often difficult to 
decide where a contract zzter absentes was in fact concluded? 

Finally, the place where a given contract was concluded may be 
determined differently by different systems of law. Such a differ- 
ence may be a question of practical importance in a case where 
there is a conflict between the common law and the law of a coun- 





112 Q. B. D. 589. 

2 It cannot be expected that this difficult subject, having a literature of its own, 
will be discussed here. Usually the question of the place where a contract is com- 
pleted is not separated from that of the time when it is completed. Professor Lang- 
dell’s discussion of the latter question is too well known to the readers of this REVIEW 
to need citation. See Holmes, The Common Law, 305; 7 Am. Law Rev. 433. The 
point is a subject of controversy among the continental jurists. Windscheid, Lehr- 
buch (7th ed.), II. § 306, and note 10; Savigny (Guthrie’s transl., 2d ed.), § 371, pp. 
214-216; Bar, Priv. Int. Law (2d ed.), §§ 270, 271. Also § 128, note E, p. 289. See 
Laurent, Droit Civil International, vii. Nos. 447 e¢ seg. In the case of a unilateral 
contract, the place where the consideration is furnished would seem to be the place 
of making. Milliken v. Pratt, 125 Mass. 374. The nature of the consideration, how- 
ever, may be such as to require acts to be performed in several different jurisdictions. 
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try governed by the Roman or continental system.! Ir. such a 
case the place where the contract was made can be of no assistance 
whatever. To decide by either of the competing systems of law 
where the contract was made, and then to infer from the place 
where it was made what law should govern it, would be mere 
reasoning in a circle. 

3. It will not be necessary to dwell long upon the place of per- 
formance. Its importance has always been placed upon the true 
principle, namely, that it has a tendency to show the intention of 
the parties. Thus Willes, J., in Lloyd v. Guibert, says the law of 
the place of making the contract ought to prevail, in the absence 
of circumstances indicating a different intention, “‘ as, for instance, 
that the contract is to be entirely performed elsewhere.” Upon 
this ground the place of performance has often been allowed to 
override the presumption arising from the place of making, but 
like the place of making, its value as evidence of intention varies 
greatly in different cases. In some contracts the place of perform- 
ance is expressly fixed; in others it is left to construction and 
inference from extrinsic facts; in still others, as in contracts of 
carriage, the performance may be partly in several different juris- 
dictions ; * and again, of the different stipulations in the same con- 
tract, some may be performable in one jurisdiction, and some in 


another, as in Hamlyn & Co. v. Talisker Distillery, where the obli- 
gation of Kemp & Co. to deliver free on board at Carbost, Skye, 
was performable in Scotland, while the clause of reference was 
performable in London, and required the co-operation of both 
parties there. It may also happen that in a given case the con- 
flicting systems of law would fix different places of performance for 





1 Article 321 of the General German Commercial Code provides: “In the case of 
a contract concluded between parties at a distance, the time at which the contract 
is concluded is held to be the time at which the declaration of acceptance is delivered 
for forwarding.” 

“ The place from which the declaration of acceptance is sent is the place of conclud- 
ing the contract.” F. Litthauer’s note to Art. 321 above, citing Decisions of the 
Reichsoberhandelsgericht, vii. (2d ed.) 11. 

2L.R.1 Q. B. 115, 122. 

® In Cohen v. South Eastern Ry. Co., a contract for passage between Boulogne 
and London, Brett, J. A., suggested that the law of each country might govern that 
part of the contract which was performed within it. 2 Ex. D. 253, 262, 263. 

* In order to appreciate the full import of this case as an authority, it should be 
noticed that the clause of reference was both made in England and performable in 
England. The law of England might have been applied upon that ground, in accord- 
ance with a long line of previous decisions ; but the House of Lords proceeded wholly 
upon the ground of the intention of the parties derivable from the contract. 
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the same stipulation! The only rule which can be affirmed is 
that the place of performance, like the place of making, is a fact 
to be considered in each case, in connection with the other facts, as 
evidence of the intention in regard to the governing law. Even 
Savigny, who maintains that the place of performance determines 
the law which shall govern the contract, and in deference to whose 
authority that is the prevailing view in Germany, rests his theory 
upon the inference of a voluntary submission of the parties to the 
law of that place; but this inference he says is always excluded by 
an express declaration to the contrary.” 

4. The forum, or place where suit is brought, is a circumstance 
sometimes referred to as tending to show the intention of the 
parties. In /z ve Missouri Steamship Co., a claim against an in- 
corporated English company, in voluntary liquidation, by an Amer- 
ican shipper, upon a contract made in Massachusetts for damage 
to cargo by reason of the negligence of master and crew, the ques- 
tion being what law should govern a clause in the charter party 
exempting the owners from liability for such negligence, Lord 
Justice Fry, in the course of the argument, said: “ The clause is 
put in for the relief of the ship-owner. The natural forum for | 
attacking an English ship-owner is England. Ought not the 
English law to govern ?”® The Lord Chancellor, Lord Halsbury, 
also took the same point. The argument is, that the place where 
a remedy for breach of the contract, or any stipulation in it, is 
likely to be sought, is a circumstance tending to show a mutual 
intention to contract with reference to the law of that place. 
But as a rule the parties, at the time of making a contract, do 
not contemplate a breach, nor do they know with any certainty 
in what forum a remedy for breach will be sought. It may be 
conceded that there is always a probability that suit will be 
brought at the domicil of one of the contracting parties; but 
under the rules of the common law an action may be brought and 
prosecuted with effect in whatever jurisdiction the person of the 
defendant can be found,‘ or, in some cases, where his goods can 





1 Some of the continental codes contain provisions regulating the performance of 
contracts, and fixing the place of performance. General German Commercial Code, 
Arts. 324, 325; Civil Code of Saxony, §§ 702-710. 

2 Savigny (Guthrie’s transl., 2d ed.), § 369, p. 196; § 372, p. 223. 

8 42 Ch. D. 321, 333. 

* Story, Confl. (8th ed.), §§ 538, 549; Westlake (3d. ed.), p. 212; Bar (2d ed.), 934, 
et seq., Mr. Gillespie’s note ; Peabody v. Hamilton, 106 Mass. 217. 

In the Roman law, according to Savigny’s exposition, the forum would be of much 


50 


















380 HARVARD LAW REVIEW. 


be attached. There is no general or fixed presumption that suit 
will be brought at the domicil of the defendant rather than of 
the plaintiff. In fact, as the choice of the forum rests with the 
plaintiff, he is likely to select that forum where the law will be 
most favorable to his claim. As a rule, therefore, the circum- 
stance of the forum must be considered of slight importance in 
determining the governing law. 

5. Nationality of the parties, a circumstance of great and in- 
creasing importance in private international law on the continent 
of Europe,! is seldom referred to, as an independent fact in contra- 
distinction to domicil, by courts administering the common law. 
The domicil of the parties, a fact of the greatest importance in 
questions of personal status and capacity, and in the contract of 
marriage, although often mentioned in questions relating to the 
law which shall govern an ordinary contract, is seldom made the 
basis of elaborate argument. In Hamlyn & Co. v. Talisker Dis- 
tillery, the residence of the parties was mentioned,” but no special 
importance was attached to it. 

When both contracting parties have the same domicil, the infer- 
ence is strong that they are dealing with reference to the system 
of law under which they are living. What is to be said when the 
parties have different domicils? 

Professor Bar contends that the law of the debtor’s domicil is, 
in principle, the true starting-point from which to determine the 
governing law. He gives the preference to the domicil of the 
debtor, for this reason, “that the general propositions of law in 
the matter of obligations, the rules which do not give way to the 
pleasure of the individuals, exist generally in the interest of the 
debtor.” Further, he says: ‘“ The person of the debtor is without 
doubt more closely bound up with the whole legal relation than 
that of the creditor.” And the debtor must be understood as prom- 
ising performance in the sense of the law which he knows, that is, 
to which he is personally attached. This theory, however, cannot 
be accepted. It cannot be admitted that a preference should be 








greater significance as to the intent of the parties, since suit had to be brought either 
at the domicil of the defendant or within the forum contractés, so called, the plaintiff 
having his election between those places. Savigny (Guthrie’s transl., 2d ed.), § 372, 
p. 223. 

1 See Bar (2d ed.), § 28, p. 252. 

2 [1894] A. C. 206, 211, 213. 
8 Bar (2d ed.), § 250, pp. 543-546; § 249, P. 539- 
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given to the personal law of the promisor or debtor, that is, gener- 
ally speaking, to the law of his domicil. The parties have an 
equal interest in the obligation. If, on the one hand, the promisor 
or debtor must be understood to promise in accordance with the 
law of his domicil, it must be supposed that the creditor or prom- 
isee understands the promise and expects performance in accord- 
ance with the law of his domicil. Assuming that each party is 
ignorant of the law of the other’s domicil, neither can justly con- 
tend that the obligation should be governed by his law. The fact 
of domicil, when the parties have different domicils, is in itself of 
no assistance in determining the governing law, because it has no 
tendency to prove a mutual intention, which is the controlling fact. 
When the contract is made zuter absentes, by correspondence or 
otherwise, this proposition is clear. It is equally true, however, 
when one of the parties goes to the domicil of the other, and con- 
cludes the contract there. The importance to be given to the 
place of making the contract in such a case is greatly increased ; 
while that of domicil remains unaffected.! 

6. Other circumstances tending to throw light upon the question 
of the intention of the parties have been referred to in different 
cases by the courts. Ifthe parties belong to different nations and 
speak different languages, the language used in making the con- 
tract, especially if it be in writing, may be of great importance. 
The same may be said of the form of the contract, if it is peculiar 
to the country of one of the parties, or of the use of legal terms 
peculiar to the law of one of the parties? The circumstances 
which may become material in different cases are scarcely capable 
of being enumerated, much less of being assigned any fixed weight. 





1 In order to apply the theory of the law of the debtor’s domicil to a bilateral con- 
tract, the ingenious suggestion was made that such a contract can always be treated as 
made up of two separate unilateral contracts, each party being a debtor in respect to 
what he promises. Savigny (Guthrie’s transl., 2d ed.), § 369, p. 195; Bar (2d ed.), 
§ 250, p. 545. This suggestion, even if admitted to be sound, does not affect the argu- 
ment. An unwarranted preference is still given to the law of the debtor. As to divid- 
ing a contract in the way suggested, see Laurent, vii. No. 450, p. 540. 

Professor Bar (in § 250, p. 543) names Windscheid as among the adherents of his 
theory, which has strong supporters in Germany. Windscheid says: “The point of 
space to which binding legal relations belong, is determined through the domicil of the 
parties. Inand byitself, not less through the domicil of the creditor than of the debtor.” 
Lehrbuch (7th ed.), I. § 35. 3. Further, in a note to this section, note 4a, he criticises the 
position of Bar, and the similar position of Savigny, that the person of the debtor is 
more closely bound up with the entire legal relation than that of the creditor. 

2 See Nelson, Private International Law, 276; Krell v.Codman, 154 Mass. 454, 457- 
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The only principle which can be stated is that the materiality of 
circumstances depends in all cases upon their tendency to show 
the intention of the parties, while their weight must be deter- 
mined by the circumstances of each individual case. 

7. It is always to be assumed, of course, that the parties are 
dealing upon the basis of good faith. If, therefore, it should 
appear that one party, at the time of the contract, entertained an 
expectation in regard to the law which should govern it, and that 
the other party had knowledge, or ought to have had knowledge, 
of this expectation, dona fides may require that the law so con- 
templated by one party shall be applied. This consideration may 
modify the effect of any or all of the foregoing circumstances in a 
particular case.! 

If the intention of the parties to a contract is to be the control- 
ling fact in the choice of a governing law, it is important to under- 
stand in what sense that expression is used. In most cases it is 
probable that the parties at the time of contracting do not contem- 
plate the possibility of a question as to what law shall govern, and 
therefore entertain no conscious intention upon the point. In 
Hamlyn & Co. v. Talisker Distillery, it is very unlikely that either 
party knew or even suspected that the arbitration clause was void 
by the law of Scotland and valid by the law of England, and that 
it might be necessary to determine which law should govern. 
Nevertheless, the House of Lords held that the language of the 
contract clearly showed a mutual intention in respect to the gov- 
erning law. The case is an authority for the proposition that the 
expression “ intention of the parties,” in the choice of a govern- 
ing law, is used in the same sense in which it is used throughout 
the law of contracts. The law cannot look into the minds of 
parties; but it takes note of what they say and do, and determines 
their intention from their external acts.? In cases where there 
is nothing in the language of the contract to show intention, the 
principle is the same. The question then is, What intention is 
reasonably to be inferred from all the material circumstances? 
or, as it was stated by Willes, J., in Lloyd v. Guibert, “to what 
general law it is just to presume that the parties have submitted 
themselves in the matter.” The point to be emphasized is, that 





1 See Bar (2d ed.), § 251, p. 5485 § 253, P. 553: 
2 Pollock, Contracts (6th ed.), 5; Holmes, The Common Law, 309. 
8 L. R.1 Q. B. 115, 120, 121. 





Tne aa phan amet ae 


CONFLICT OF LAWS. 383 


the intention sought is a true intention, in the sense of the law 
of contracts: that is, the reasonable meaning of the acts and 
language of the parties in view of all the material circumstances 
in the case.! It is not a rule of law imposed upon the parties, 
under the pretence, or fiction, of enforcing a mutual intention, 
The chief practical objection which can be urged against 
abandoning the presumption arising from the place of making 
a contract is the uncertainty of decision which may result. But 
uncertainty exists under the present rule. In the important case 
of The Montana, which has already been referred to, a contract of 
affreightment between an American shipper and ship-owners having 
a place of business in New York and also in England, made and 
dated in New York and signed by the ship’s agent there, contained 
a stipulation exempting the owners from liability for negligence of 
the master and crew, which was valid by the law of England, but 
void by the law of America as declared by the Federal, and many of 
the State Courts. The Supreme Court of the United States held 
that the American law applied, on the ground that a contract is pre- 
sumed to be governed by the law of the place where it is made, and 
that there were no circumstances in the case to control the presump- 
tion. Soon afterwards, the English Court of Appeal, in the case of 
the Missouri Steamship Company, already cited, a case involving 
a similar stipulation, and presenting similar facts, reached an op- 
posite conclusion. The Supreme Court in a very learned opin- 
ion by Mr. Justice Gray, collated and relied upon a long line of 
English decisions, while the Court of Appeal apparently assented 
to the general rule of law as it was stated in The Montana, but 
held that the contract and the circumstances showed an intention 
of the parties to be governed by the law of England. These de- 





1 “ By ‘intention’ however we must always remember is meant, not the expressed 
or even the consciously entertained intention of the particular persons, but the inten- 
tion which in the opinion of the Court most persons in the position of the particular 
parties would have entertained had their minds been called to the matter at the 
moment of entering into a contract or other legal transaction.” 7 L.Q. R. 126 (A. V. 
Dicey). 

Laurent expresses the thought in nearly the same form: “Car il ne faut point 
perdre de vue que le législateur est obligé de présumer ce que les parties auraient 
voulu, si elles avaient pensé 4 la loi qui régira leurs conventions.” vii., No. 441, 
Pp. 531. 

Professor Bar contends that it is misleading to reason from the intention of the 
parties, apparently upon the ground that the governing law is selected by positive 
rules independent of intention. Bar (2d ed.), § 247, pp. 536-538. He admits, however, 
that the decisions of the Imperial Court of Germany are opposed to his view. 
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cisions illustrate the uncertainty of the result in applying the 
existing rule. They also caused a diversity in the law of the two 
countries in an important class of maritime contracts.1 Since the 
decision in Robinson v. Bland in 1760, in which Lord Mansfield 
laid down the rule in favor of the law of the place of making a 
contract, the conditions of commercial intercourse have undergone 
arevolution. Steam and electricity must have their effect on legal 
rules, and it is doubtful if there is any practical advantage or jus- 
tice in maintaining this presumption longer. 

On the other hand, it is not to be asserted that the intention 
of the parties, even if it is the true principle to be applied, will, in 
all cases and without limitation, determine the governing law. 
Only one of those limitations will be stated here. In Hamlyn & 
Co. v. Talisker Distillery, the clause of reference was void by the law 
of Scotland as against public policy, and it was argued that her 
courts should not be compelled to enforce it, even if the contract 
was governed by the law of England, and valid? This argument 
was overruled by the House of Lords, upon the ground that 
since the Scots law permitted a reference where the arbitrators 
were named, an agreement in which they were not named 
could not be said to violate any fundamental or essential con- 
siderations of public policy. If the clause of reference had been 
in violation of such considerations, even though not contra bonos 
mores, nor criminal, nor expressly prohibited, it was implied by 
the judges that the courts of Scotland would not be compelled to 
enforce it. In other words, a contract may be valid, but not en- 
forceable, and this distinction is of practical importance in the 
conflict of laws. The reader will find further illustration and 
discussion of the point in the recent interesting case of Emery v. 
Burbank,’ by Mr. Justice Holmes. 

William Schofield. 





1 Lloyd v. Guibert, L. R. 1 Q. B. 115; The Gaetano and Maria, 7 P. D. 137; The 
Industrie, [1894] P. 58. See also The August, [1891] P. 328. 

2 As to the relation between the judicial systems of England and Scotland, see Bar 
(2d ed.), p. 94, Mr. Gillespie’s note. 

8 163 Mass. 326. In this connection it may be mentioned that after the decision in 
The Montana, it was usual for English ship-owners to insert in bills of lading, and 
contracts of charter party a clause providing that all disputes should be decided accord- 
ing to British law; or, that the contract was made with a view to the law of England. 
The Iowa, 50 Fed. Rep. 561 ; The Energeia, 56 Fed. Rep. 124; The Hugo, 57 Fed. 
Rep. 403; The Guildhall, 58 Fed. Rep. 796; The Majestic, 60 Fed. Rep. 624; The 
Glenmavis, 69 Fed. Rep. 472. This clause was generally held ineffective. According 
to the distinction taken in Hamlyn & Co. v. Talisker Distillery, the inquiry should be 
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whether the public policy involved is something essential or fundamental, If it is, a 
contract or stipulation in violation of such policy will not be enforced by the courts 
of a country where it exists. Nor is it material where the contract was made, or 
what law the parties had in view. In Fonseca v, Cunard Steamship Co., 153 
Mass. 553, a contract for an ocean passage, made in England, and exempting the 
carrier from liability for negligence, was enforced, “ notwithstanding that a similar con- 
tract made in Massachusetts would be held void as against public policy.” (p.557-) See 
also O’Regan v. Cunard Steamship Co., 160 Mass. 356; and compare Rousillon v. 
Rousillon, 14 Ch. D. 351. The point whether the policy in question was fundamental 
was not raised in any of those cases. By Act of Congress, Feb. 14, 1892, 27 Stat. 
L. 445, contracts exempting from liability for negligence of master and crew were 
prohibited. 
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LOTTERY BONDS IN FRANCE AND IN THE 
PRINCIPAL COUNTRIES OF EUROPE! 


I. Definition : Questions of Law raised by Lottery Bonds. 
II. Concerning the Issue of Lottery Bonds. 
III. Concerning the Negotiation of Lottery Bonds. 
IV. Concerning the Payment of Lottery Bonds. 
V. International Law. 
VI. Economic and Legislative Survey. 


Bee negotiable instrument which current expression and finan- 

cial usage designate by the special name of “ bond” has spread 
through all the civilized countries of the world. It is primarily a 
deed of loan which is destined to circulate in the public market, in 
the exchange and bank; in a word, it is a public evidence which 
represents a credit. Nevertheless, if the original type of bond, 
which, from a legal standpoint, is a simple deed of loan identical 
in nature with a note issued by a private individual, is thus found 
universally circulated, it is by no means the same with all kinds of 
bonds which are capable of being bought or sold in any of the 
public exchanges. In fact, there exists in a certain number of 
countries a class of bonds called lottery bonds,? which by reason 
of their peculiar form, and of the peculiar rights which they confer 
on the holder, could not be freely issued or universally circulated. 
It is this category of bond which especially forms the subject of 
the present investigation. 

Lottery bonds have nothing at first sight to distinguish them 
from the ordinary bond. Like the latter, they can be made out 
payable to order or to bearer; like the latter, also, they are usually 
provided with coupons representing interest to be paid; and, like 
the latter, they as well bear the number of issue. But it is precisely 
the different use of these numbers which marks the difference 
between the two classes of obligations. In the ordinary bond the 
number of issue serves solely to facilitate the redemption of the 





1 For the translation of this article from the French, the Editors are under obligation 
to Mr. Philip Ogden, of Johns Hopkins University. 

2 In France, Obligations 4 lots, Valeurs 4 lots; in Germany, Pramienobligationen, 
Pramienpapiere, etc. 
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amount loaned. It must not here be forgotten that European 
loans which are effected by means of issuing bonds are redeemable 
gradually; that is to say, that every year a certain number of 
bonds chosen by lot are called in for payment. In the lottery 
bond, however, the number of issue printed on the instrument 
presents a very different character. It is not merely a number 
of issue which permits the arrangement of a gradual liquidation, 
but it is primarily the number of a lottery ticket. The essential 
characteristic of the lottery bond is, that the number which it bears 
shares till its liquidation in periodical drawings of more or less im- 
portant prizes, together with the other bonds of the same issue 
which have not been paid. These prizes consist of sums of 
money, which are sometimes of considerable value (200,000 and 
500,000 fr.). In practice, the drawings for payment are made to 
coincide with drawings for prizes, and it is so arranged that the 
holders of the bonds whose numbers appear first at the drawings 
for payment shall be the beneficiaries of the prizes. 

It is then evident that the lottery bond presents a double char- 
acter. It is at once (1) @ deed of loan, and (2) a lottery ticket. 
As deed of loan, it confers upon the holder the right to the payment 
of interest and reimbursement of the capital lent; as /ottery ticket, 
it takes part periodically in drawings of more or less important 
prizes. The lottery bond may then be defined as that bond to 
which is attached the contingent right to a prize, or, if preferred, 
the vested right to chances at lottery. 

Such is the double aspect which the lottery bond presents. At 
present it may be found in most of the financial markets of Europe, 
and of all nationalities, German, Austrian, Spanish, Greek, Italian, 
Russian, Swedish, and Swiss. Especially is this true in France. 
The many lottery loans placed by the city of Paris, the lottery 
bonds of the Crédit Foncier, the Companies of Suez and Panama, 
are too well known to dwell upon. So it will suffice to cite the 
names here as examples. We must also here ask pardon for not 
tracing in detail the historical origin of these bonds, which ap- 

peared in their existing form at ‘the close of the lottery loans of 
the eighteenth century. This would doubtless furnish a most 
interesting financial and historical investigation, but it is not the 
feature to which we would call attention in the present sketch, 





1 Most of the time, also, the total of the payment is deducted for the winning bonds 
from the total of the prize won, so that the prize seems only a kind of payment with 
premium. 
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which is purely and exclusively legal. Our sole purpose is to give 
here a rapid glance at the many legal problems of a particularly 
delicate solution, which are occasioned by the issue, the negotia- 
tion, and the payment of lottery bonds. 

Let there, then, be no misapprehension of the questions under 
consideration. When we speak of issue, of negotiation, of pay- 
ment, we do not have in view the processes by which the lottery 
bond is issued, negotiated, and paid; for the instruments of which 
we are about to treat, these processes are not materially different 
from the methods in use in issuing, negotiating, and paying ordi- 
nary bonds. Our chief interest lies in the legal difficulties which 
are encountered in issuing, negotiating, or paying these securities, 
— difficulties which are not met with in ordinary bonds, and which 
arise solely from the concurrent lottery privileges attached by the 
borrower at the first issue. A lottery bond, as we have said, is the 
combination of a deed of loan and of a lottery ticket. We will 
now investigate the influence which this combination has upon the 
legality of the issue, of the negotiation, and of the payment of such 
instruments. 


II. 


In all civilized countries the lottery is forbidden by penal law. 
Experience, old as the world, has taught that the kind of gambling 
in which the gambler may at once attain wealth by the payment 
of a small deposit excites in the highest degree the passion and 
cupidity of mankind. Strong, indeed, are they who resist the 
fascination of fortune’s wheel. Many governments have turned 
this means of temptation to their profit, and many states at this 
very hour number the lottery among their most important fiscal 
resources. In Germany, Austria, Spain, Italy, and Denmark the 
state lottery appears as a powerful and reliable means of revenue. 
In France the state lottery existed until 1832, when this institution 
was abolished by law, a measure dictated to the French legislator 
by a sentiment of high moral feeling. In many countries of 
Europe state lotteries have been abolished (England, Sweden, 
etc.). Private lottery is forbidden in all the countries which we 
have enumerated above. The establishment of a lottery is a mis- 
demeanor fer se, and falls under the jurisdiction of the penal law. 
This prohibition is based on two very different motives. In the 
countries where the state lottery still exists for the purposes of 
revenue, and furnishes the public treasury its surest resources, the 
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prohibition of private lotteries appears as a measure intended to 
protect a state monopoly. In those, on the other hand, where the 
state lottery has disappeared or has never existed, the interdiction 
of lotteries is based on high moral feeling. Such, then, is the 
double character which the unanimous suppression of lotteries in 
Europe presents. 

Lotteries are forbidden. Do lottery bonds fall within the range 
of this prohibition? 

The practical interest of the question is great. If the decision 
be that the issue of lottery bonds is an act contrary to the laws 
which forbid lotteries, then the logical consequence is that this act 
should not lawfully be attempted except by virtue of a special law. 
Otherwise, those who avail themselves of an issue of bonds of this 
nature would be liable to the penalties exacted by these laws, and 
the holders would have no right to demand the promised prizes. 


In France the question is considered in the text of the law of the 
21st of May, 1836; the first two articles read as follows : — 


“ Art. 1. Lotteries of all kinds are forbidden. 

“ Art. 2. The following are considered lotteries, and as such for- 
bidden: the sale of landed property, of personal property, or of mer- 
chandise, effected by the means of lot, or of any property to which may 
have been attached either premiums or other benefits due to lot, and, 
in general, a// transactions offered to the public to arouse the hope of gain 
procured by lot.” 


It was the last words of Article 2 which gave rise to a vehe- 
ment controversy in regard to the issue of lottery bonds. This 
controversy started in 1868. At this time the Imperial government 
presented the Legislative Body with a bill which had been already 
considered in the Council of State. The object was to authorize 
the Maritime Company of the Suez Canal to issue bonds payable 
with prizes drawn by lot. This was the first time that the legisla- 
tive power had been directly required to give a decision on such a 
question. Among the many lottery-bonds which were negotiated 
at this time in the market of transferable securities, none had been 
issued inthis manner. A parliamentary incident in 1865, moreover, 
had impelled the Imperial government to take a position on this 
point, and the Minister of State, M. Rouher, had then declared that 
the law concerning lotteries was not to affect lottery bonds.! At 





1 Discussion of the Legislative Body, Session of 9th June, 1865,— On the issue in 
France of the Mexican loan effected through lottery bonds. 
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the Session of the Legislative Body of the 16th June, 1868, the 
opposition, represented by the Lanjuinais deputies, Marie and 
Jules Favre, vigorously resisted the bill which was to authorize the 
Company of Suez to issue lottery bonds. By the overwhelming 
majority of 183 votes to 8, the Legislative Body adopted the 
measure. But one cannot draw any exact legal significance from 
this vote, for, by reason of the subtlety of the debaters of the 
government, it was impossible to decide whether the Legislative 
Body, in granting its sanction, with this authoritative interpreta- 
tion of the law of 1836, had decided that the law was not applicable 
to lottery loans, or if, adopting the contrary position, it granted its 
sanction because the undertaking under consideration deserved to 
have the prohibition of this rigorous law removed. 

To-day, however, in France the controversy has subsided. It is 
unanimously admitted that the issue of lottery bonds is a transac- 
tion falling under the jurisdiction of the law of 1836. This po- 
sition, affirmed by a celebrated decision of the Cour de Cassation, 
in 1876,! by the government in 1877,2 and by most writers, was 
definitively established by the French Parliament in a striking 
manner in 1888. This decision, in short, authorized the Company 
of the Interoceanic Canal of Panama to issue lottery bonds by 
express infringement of the law of 1836.3 It is therefore admitted 
in France that uo zssue of lottery bonds can take place without special 
sanction by the legislative power. 

This position is justified by the text of the law; there can be no 
doubt that the issue of lottery bonds is one of those transactions 
offered to the public to arouse the hope of gain acquired by lot. 
The contrary could not be seriously maintained, and in fact has 
never been used as argument. 


If from France we pass to the other countries of Europe, we see 
that the same conditions prevail everywhere, with one exception. 
In all countries except Spain the issue of lottery bonds is assumed 
to fall under the prohibition of lotteries. In Germany the state 
lottery has been in existence in most of the states, notably in 





1 Cour de Cassation, Criminal Chamber, 14th January, 1876. 

2 Decision of the Minister of Justice, dated 8th June, 1877, forbidding the advertise- 
ment of foreign lottery loans and the publication of the lists of drawings. 

8 Article 4 of the law of the 8th July, 1888, ordains that all prospectuses, publications, 
bonds, etc., published by the Company of Panama bear the notice, “ Loan authorized 
in accordance with the law of the 21st May, 1836, by the law of the 8th June, 1888.” 
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Prussia, since the time of Frederick II. The issue of lottery 
bonds, which was very frequent about 1860, was disapproved by 
the economists at the Congress of Hanover in 1864, and a re- 
strictive law was the result of this condemnation. The law of the 
Empire of the 8th of June, 1871, forbade the issue of lottery bonds 
payable to bearer throughout the Empire, except Imperial loans, 
or loans of one of the confederate states authorized by a law of the 
Empire. In England, by the act of 10 & 11 Will. III. c. 17, all 
lotteries were declared a public nuisance, and suppressed. This 
prohibition was renewed by frequent statutes.!_ Lottery bonds fall 
under this restriction, and an issue of these obligations has never 
been authorized by Parliament. In Azstria the issue of lottery 
bonds, which was formerly possible by a simple official sanction, is 
restrained to-day by the law of the 9th of March, 1889. This law 
provides that the state alone shall issue lottery bonds, and then only 
by means of a special law, when it is required to promote public 
interests. A Hungarian law of the 21st of April, 1889, lays down 
the same restriction in Hungary. In Belgium the law of the 31st 
of December, 1851, drafted in almost the same terms as the French 
law of 1836, forbids lotteries. Lottery bonds fell under this pro- 
hibition. Corporations, however, whose existence was contingent 
on the authorization of government, still preserved the right to 
issue them. When government control of corporations ceased, the 
necessity of controlling the issue of lottery bonds arose, and the 
practice was forbidden by Article 68 of the law of the 18th of May, 
1873. In Greece a law of the 4-16 of January, 1888, on lotteries, 
forbids the issue of lottery bonds, unless they shall be specially 
authorized by the government. In /¢aly the royal decree of the 
21st of November, 1880, on lotteries, giving a decision under the 
law of the 19th of July, 1880, forbids, in its Article 3, “ every 
transaction in which gain, or the drawing of a prize in money, 
depends upon the drawing of a lot.” The issue of lottery bonds 
falls within this prohibition. Finally, in Sweden and Russia a 
similar prohibition may be found, and official sanction is required 
preceding each issue of lottery bonds. 


III. » 


We have just seen under what restrictions the right to issv> 
lottery bonds is placed in most countries of Europe; we have also 





1 12 Geo. II. c. 28; 13 Geo. II. c. 19; 18 Geo. II. c. 34; 42 Geo. II. c. 119; and 
finally 4 Geo. IV. c. 60. 
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observed under what conditions an issue of bonds of this kind is in 
accordance with existing legislation; we have carefully remarked 
what issues are legal and valid, and what, on the contrary, fall 
under the jurisdiction of the penal law, and are invalid by the civil 
law. It now remains for us to pronounce on the character of sales 
of lottery bonds which have been duly authorized.!_ The transfer 
of these bonds has raised, and still raises, much controversy. It 
has furnished the courts with a multitude of cases, all very deli- 
cate to analyze, and therefore the question presents an extreme 
interest which demands special attention. 

The conditions may be formulated as follows. Lottery bonds 
are undoubtedly in trade, and consequently can be sold in the same 
manner as bonds to which no lot is attached. But by reason of 
these lottery chances the sellers often have recourse to different 
schemes with the intention of interesting a large number of people 
and attracting buyers. Lottery bonds are popular with the public, 
which is greedy for all transactions of chance; the greater the 
chance, the greater the number of speculators. Nothing is simpler 
for the proprietor of lottery bonds than to modify those which he 
owns in such a way that the lottery chances can be offered to the 
public under the most advantageous conditions. A fruitful busi- 
ness must follow attractive offers. Now, are all these contrivances 
to be considered lawful ? 

In France the answer is, No. The trade in lottery bonds is not 
unrestricted. The sale of such obligations is not a contract in 
which the terms are definitely fixed by the parties. It is essen- 
tially controlled by the restriction of the law of 1836. Lottery 
bonds, says French legal theory, may not be the object of free 
transfer as other public funds; for the issue of such bonds, con- 
stituting on the whole a “ forbidden lottery” in the acceptance of 
the law of 1836, was authorized by a special law by way of excep- 
tion. Now, when a special law infringes in this way that of 1836, 
it only does so in a certain degree and under certain conditions. 
It purposes to render a sound loan successful by adding the charm 
of a contingent gain. It thus gives a certain moral sanction to 
a human failing which deserves little encouragement, the hope of 
gain without work. The Legislative Body has permitted the future 
lender, under certain conditions only, to attach lottery chances to 





1 It is needless to say that there could be no question in a sale of lottery bonds 
which have not been authorized. A lottery bond of which the issue has not been 
authorized is ves extra commercium, and cannot become the object of a valid sale. 
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the deeds of loan which he is preparing to put in circulation. 
These conditions are made the subject of express clauses in the law 
of authorization. The authorization has only been granted to 
bonds which conform to certain regulations. It has established a 
certain proportion between the face of the bond, the yearly interest, 
and the total of the prizes, arranging in this way beforehand the 
amount of chance which may be offered to the public.! The seller 
of a lottery bond, then, like the original circulator, must refrain 
from infringing the essential conditions of the authorization; he 
must respect the form of the bond as regularly issued. Any one 
who offers to the public business ventures in authorized lottery 
bonds organizes a lottery in the sense of Article 2 of the law of 
1836, if he modifies the conditions under which the issue was per- 
mitted: “To establish a lottery means not only to create a new 
lottery, but also to offer the possibility of taking part in a pre- 
existing lottery, after having modified the conditions.”? Such is 
the principle established in France by an unbroken line of decis- 
ion, formulated for the first time by the Cour de Cassation in 
three decisions of 1866; and repeated in 1882;* a principle 
which receives the approval of the most recent writers on the 
subject. By virtue of this principle, it is unanimously admitted 
that every transaction in which these are offered to the public 
must have regard to the following essentials: 1st. The unity of the 
bond 2d. The nominal value of the bond and its rate of pay- 
ment. 3d. The yearly income attached to the bond. 4th. The 
chances by lottery. 5th. The number of drawings. Any modifica- 
cation of the conditions just stated exposes the seller to the penalties 
of the law of 1836. 

In the light of this principle, French writers, and in many points 
the courts, both civil and criminal, have been forced to examine 





1 The offer to the public is the essential element of the misdemeanor foreseen and 
published by the law of 1836. Hence we do not treat here of sales between private 
individuals. When the sale has not been preceded by an offer to the public, the prin- 
ciple of the liberty of contract covers all the clauses of the agreement, whatever be 
the result. 

2 Report of Counsellor M. Nouquier before the Criminal Chamber of the Cour de 
Cassation. Couttet Case, roth February, 1866. 

8 Cour de Cassation, Criminal Chamber, 1oth February, 24th March, and 4th May, 
1866. 

# Idem, 8th July, 1882, and many later decisions. 

5 By this is meant the concentration in one and the same instrument of the right to 
the capital, to the interest, and to the chances of lottery. 
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the legality of a number of transactions connected with the sale of 
lottery bonds, which we sum up under our four heads as follows: 
Ist. Sale of divided bonds. 2d. Sale of lottery bonds by in- 
stalments. 3d. Sales of lottery bonds on approval (@ oftion). 
4th. Sales before the prizes are drawn, with permission to the 
purchaser to resell the instrument after the drawing if desired. 

(1) Sale of divided bonds. — About 1865 certain bankers con- 
ceived the plan of dividing lottery bonds and of selling separately 
the parts thus obtained. The division was arranged in two differ- 
ent ways. The first arrangement separated the chances by lottery 
from the right to the interest and payment of the principal, and then 
divided these chances in halves, fifths, tenths, twentieths, even for- 
tieths, and fixed the price of the chances thus prepared at pleasure. 
The second divided the deeds into parts of a total value inferior to the 
sum of the parts provided for by the law of authorization, and sold 
these parts, each insuring a fraction of the interest, of the payment, 
and of the chances by lottery. Both methods were condemned 
under the law of 1836 by the courts appealed to by the public 
prosecutor.! This was in fact ‘forbidden lottery,” as stated by 
the law of 1836, since the public were invited to take part in a lot- 
tery differing from the one authorized, inasmuch as the bonds on 
sale differed from those stamped by the public authorities. The 
sentence pronounced by the courts cut short this manner of specu- 
lation in France. 

(2) Sale of lottery bonds by instalments.—The sale by instal- 
ments is one kind of a sale on credit, and has nothing in it peculiar 
to the lottery bond. It is a sale where there is a stipulation that 
the price is to be paid in successive deposits, usually monthly, 
within a certain period of time. The sale by instalments is usually 
employed for certain objects of personal property of use or com- 
fort, at times for articles indispensable to some classes of persons. 
The price to be paid is relatively high, and if paid at one time 
would require a great expenditure, much beyond the means of the 
working classes, — pianos, bicyles, sewing machines, etc. 

It was about 1880 that bankers began to apply the system of 
sale by instalments to the transfer of lottery bonds. The experi- 
ment was crowned with immediate success. At first the legality 
of the process was questioned with regard to the law of 1836. The 
division of the price, it was said, constituted a violation of the 





1 Decisions cited in notes 3 and 4 of page 393, supra. 
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essential conditions of the authorization, since it allowed a small 
capitalist, by spending an insignificant sum, to take part in the 
drawings by lot, a privilege for which the Legislative Body had 
imposed the necessity of a serious outlay. But this opinion is now 
abandoned, and it is absolutely established by the courts and by 
text-writers, that the sale of lottery bonds by instalments is not 
forbidden by law. The division made infringes no essential con- 
dition. It in no way tampers with the value of the bond. The 
price alone is divided, and contracting parties are always at liberty 
to arrange the manner of payment. 

The sale of lottery bonds by instalments is never lawful unless 
genuine and straightforward. If this manner of sale is valid under 
the penal law, it is simply because it does not, a priori, infringe 
the essential conditions of the law of authorization. It is usually 
vitiated, however, by the insertion of certain accessory clauses 
which have the effect of changing the legality of the transaction. 
The limits of this present essay do not permit us to give a sketch 
of these different clauses, which have occasioned heated polemics 
in theoretical discussions and provoked innumerable judicial deci- 
sions. It must now suffice to say that such abuses have arisen in 
the course of sales of lottery bonds by instalments, that the French 
Parliament is considering a statement of law upon the subject, which 
is to appear soon, and will cover sales of this kind with a strict 
legal regulation, — too strict to suit many. 

(3) Sales of lottery bonds on approval (a option). —The sale 
of lottery bonds on approval is a special kind of transfer which 
appeared in France about 1883, and which is frequently employed 
there, especially at Paris and Marseilles. By virtue of this sale, 
effected a few days before a drawing of lots takes place, the pur- 
chaser can at his pleasure in the five or ten days which follow the 
drawing either keep the bond by paying the price agreed upon, or 
renounce his purchase. At the same time he abandons to the 
seller as forfeit the small sum originally paid on the face price of 
the bond when the bargain was arranged. The option thus left to 
the buyer has given the name to the contract. Certain writers 
have asserted that this is a transaction falling under the prohibi- 
tion of the law of 1836. This contract, they say, simply disguises 
the sale of the lottery chance alone, separated from the interest 
and repayment of the capital. We however entertain the con- 
trary opinion. It is merely a fair and open sale of the integral 
title without impairment. The purchaser becomes the owner of 
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the instrument in the correct form under which the issue has been 
authorized. The sale, it is true, is affected by a subsequent condi- 
tion, but it is nowhere specified that the lottery bond should not 
contain a clause of this nature. 

(4) Sales before the prizes are drawn, with permission for the 
purchaser to resell after the drawing, if desired. — Most financial 
establishments, large and small, have engaged in the sale of lot- 
tery bonds under a peculiar kind of arrangement, which up to the 
present date has not been made the subject of judicial action or 
of theoretical discussion. A fortnight before each drawing these 
establishments offer lottery bonds for sale, agreeing to retake them 
from the purchaser in the five days which follow the drawing, 
by paying a slight reduction (usually two or five francs) on the 
price of the original sale. For example, in this way a bond of 
Panama, sold for 122 francs before the drawing of the 15th of 
February, 1895, could be resold by the purchaser to the seller till 
the 20th of February, inclusive, for 120 francs. We regard the 
transaction as lawful, and not punishable, although after the sale 
and resale of the bond the buyer is in the same position as a per- 
son who would have bought the lottery ticket for two francs, with 
no bond attached. The fact remains, nevertheless, that the bond 
which has been the subject of these different transactions is the 
same integral instrument which the legislative body authorized. 
This circumstance in itself, as we think, insures its legality. 

In the other countries of Europe, as well as in France, specula- 
tion has seized on the lottery bond. It is found usually under the 
two following forms, as we have already noted: Ist. Dismember- 
ment of the bond. 2d. Sale of lottery bonds by instalments. 

(1) Dismemberment of the bond.—In Italy, as in France, it is 
not allowed to offer to the public unauthorized parts of bonds, or 
the simple chance at lottery, separated from the bond itself (Law 
of the 19th of July, and decree of the 21st November, 1880), and 
the same prohibition is found in Sweden. On the other hand, 
in Germany, in Austria, in Hungary, in the Netherlands, and in 
Turkey, the sale of parts of lottery bonds is permitted, and the 
sale of all or a part of the chances at lottery which are attached 
to the instrument is the source of a- profitable business. The 
latter arrangement is particularly common in the German speak- 
ing countries, where it is technically called Heuergeschaft or 
Promessengeschaft. 

(2) Sale of lottery bonds by instalments. —The sale of lottery 
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bonds by instalments is especially practised at the present time in 
Belgium, in Austro-Hungary, and in Switzerland. In Austria, 
the kinds of sale have been strictly regulated by the law of the 30th 
of June, 1878, and in Hungary by the law of the 5th of June, 1883. 
In Germany the sale of lottery bonds by instalments (Adzahlungs- 
gescthéft) has been forbidden throughout the Empire by the Imperial 
law of the 16th of May, 1894. 


IV. 


Various and peculiar questions arise in connection with the 
payment of lottery bonds, and, in order to understand them, it is 
convenient to distinguish the two following: 1st. The payment 
normally effected. 2d. The payment effected before due. 

(1) Case of normal payment. — Lottery bonds, in general, are 
paid gradually. The progressive liquidation is assured by periodic 
drawings by lot. Certain difficulties, however, occur in the prac- 
tice, and we will consider some of these briefly : — 

a. It has happened by some mistake, or for some reason other 
than fraud, that two or more owners of the same number have 
come to claim the benefit of the same lot. The party issuing the 
loan was forced to pay the entire amount of the lot to each of the 
bearers of the successful number. 

6. It can also happen that the number of a bond be omitted at 
the time of a drawing, and that the holder proves that the number 
of his bond has not shared in the drawing. How is it possible to 
set a value in money on the loss occasioned by this omission! 
The holder has perhaps been deprived of a prize. At all events 
he has lost the chance to win one. By what rules is this chance 
to be valued? Different ways have been proposed, and the imagi- 
nation of magistrates and jurists has been exercised on this ques- 
tion without restraint. Though the remedy appear perhaps 
empirical, we suggest the following solutions. Repeat the draw- 
ings in which the number in question was omitted, or give several 
chances in the following drawings for the benefit of the bondholder 
who was the sufferer before, by inserting in the wheel several 
lots containing the number of the omitted bond, etc. 

(2) Case of anticipated payment.— The payment of the bonds 
usually takes place at the times determined beforehand in the 
specifications of the loan, in such a way that all the bonds shall be 





1 Cour d’Appel de Paris, 28th of May, 1853. 
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repaid within the limit fixed for the total payment. But the repay- 
ment does not always operate here in a normal manner. For 
different reasons the time may be advanced. For instance, the 
borrower may fail, or possibly desire to convert his loan. Let 
us then examine these two cases of anticipated repayment, and 
consider rapidly what is the right of the holder of the lottery 
bond in each of these hypotheses. 

a. Fatlure.— Some writers in France assert that it is essential 
in such cases to know the beneficiaries of the lots. Consequently, 
it is required to proceed immediately to all of the drawings. The 
winners will appear in the failure for the sums that the lot would 
have given them, and will obtain at least a dividend on the lots 
due them. This solution has been justly criticised. After the 
failure no such proceeding should be possible as the assignment of 
prizes by lot. The failure arrests everything. It fixes the situa- 
tion of the creditors zz statu quo. The failure, it might be said, 
acts as a veritable crystallization. No case of inequality should 
arise among the creditors after the declaration of the failure.? 

The future drawings could not then be arranged on the day of 
the failure. It would appear that in all such cases the bondholders 
would have the right to claim damages. By his fault the borrower 
fails in an obligation to be performed, which he had assumed, — 
his obligation to arrange drawings by lot. This obligation un- 
executed sounds in damages according to common law.? On the 
arrangement of these damages fresh difficulties arise, which, how- 
ever, we may not consider here. 

b. Conversion.— This is a very grave question, and in France 
has just given rise to a notorious lawsuit still pending before the 
Court of Appeal.’ Is it permissible for the borrower who has 
issued bonds to assume the right to impose on his bondholders 
anticipated payment in order to liquidate his debt? Most of the 
courts and text-writers answer in the negative. Others think that 
the borrower enjoys this privilege. If this solution holds, however, 
it must be admitted that the existence of lottery chances attached 
to the bonds places the borrower in a singular embarrassment. 
In short, certain bonds, to be determined by lot extending through 
a number of years, should obtain a prize. Now it is self-evident 





1 Art. 445, Code de Commerce Frangais. 

2 Art. 1142 du Code Civil Frangais. 

8 Compagnie d’Assurances generales v. Compagnie des Chemins de Fer de 1’Est, 
Civil Court of the Seine, 1st Chamber, 18th of July, 1895. 
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that without a clause to the contrary the anticipated payment 
should not deprive the bondholders of the chances of lottery prizes. 
How are these rights to be respected? 

An interesting discussion arose on this point in the Municipal 
Council of Paris. The controversy opened in 1880 and is still 
pending to-day. The enormous debt which the city of Paris carries 
consists of lottery bonds to which is attached a profitable interest. 
The city wishes to pay up its debt, but does not know how to in- 
demnify the bondholders that are to be paid for the lottery chances 
of which they would be deprived. To effect this several plans 
have been suggested. It has been proposed to pay the bondholder 
for his deed, but leave him his number, which would continue to 
take part in the promised drawings; but this would infringe the 
law of 1836. As has been stated, the nature of the authorized 
bonds must not be changed.!_ It has also been proposed to make 
all the drawings at once, but not to touch the prizes accruing to 
the holders favored by lot, except at the times when they would 
have been paid regularly, without the anticipated payment. It was 
then arranged that special acknowledgments should be given to the 
bondholders for the prizes which fell to them in order that they 
might have them discounted. 

But all the solutions advanced are open to objections, so that 
even the partisaneof the conversion of loans realized by the issue 
of bonds must, we think, become the adversary of the conversion 
of lottery bonds. 

Most of the questions which we have passed in review are present 
in many countries of Europe, as in France, where they have given 
rise to different arrangements. We recall only the celebrated con- 
versions of the lottery bonds of Brussels and Anvers. The con- 
version of the city of Brussels was specially authorized by a royal 
decree dated the 24th of October, 1886. The bondholders were 
paid the nominal amount of their bonds; the drawings by lot were 
made at once, and special acknowledgments were given to the win- 
ners for the prizes accruing to them, with the opportunity of having 
them discounted at a rate of three per cent. J/faly also offers us 
the example of numerous conversions of lottery loans. At the 
time of the conversion of the lottery bonds of the city of Naples, 
all the bondholders were presented with a ticket bearing the num- 
ber of their former bond, and giving the right to be represented at 
the normal time in the drawings of the promised prizes. 





1 Supra, Ill. 
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V. 


We have studied now the rules of law applicable to lottery bonds 
in their respective countries. Bonds, however, are not alone pubiic 
funds; they are besides, in a way, international commercial paper. 
Frequently, for example, a foreign company will open in quite 
another country than its own a public subscription with the inten- 
tion of negotiating thereby an issue of bonds. Often, as well, 
bonds issued in one country circulate and are bought and sold in 
another country than the one in which they were authorized. In 
France, as in most of the cotntries of Europe, share lists or sub- 
scriptions relative to bonds issued by foreign loans are entirely 
free. It is the same with the negotiation of foreign bonds. These 
transactions are always more or less protected in the respective 
states, where the admission to the official quotation list is more or 
less strictly regulated. But if the principal countries of Europe 
are thus freely open on the whole to bonds of foreign origin, we 
may not say, however, that it is the same for the special bonds 
which we are considering, —lottery bonds,— for the issue and 
transfersof these are of a nature to interfere with certain rules of 
public order. It is then pertinent to examine here the following 
questions: Ist. On what conditions may lottery bonds be issued 
by a borrower outside of his own country? 2d. On what condi- 
tions may lottery bonds circulate in a country other than the one 
in which they were regularly issued, and become the subject of 
valid negotiation? 

(1) Issue of lottery bonds. —We have called attention above?! to 
the license permitted a borrower, in view of the different statutes 
forbidding lotteries, with regard to the issue of lottery bonds in 
the principal countries of Europe. There is a general tendency to 
recognize in the arrangements which forbid lotteries a character 
not only of public regulation, but also of international regulation. 
In consequence of this, foreign lotteries, and therefore the issue of 
foreign lottery bonds, are considered to be forbidden by the same 
laws. Moreover, most States have formulated special prohibitions 
in regard to foreign lotteries,? and these are universally applied to 
the issue of foreign lottery bonds. 





1 Supra, Il. 

2 France, law of 2tst of May, 1836, Art. 4. Germany, Art. 286 of Penal Code, and 
Prussian law of 20th of July, 1885. Angland,6 & 7 Will. IV. c. 66. Denmark, law of 
6th of March, 1869. United States, sect. 2851, 3894, 3929, 4041, of the Revised Statutes. 
Italy, Decree of 5th of November, 1863. Sweden, law of 6th of August, 1881. 
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Such are the general principles which govern the matter in the 
absence of special provisions. But some States have regulated in 
express statute with great restrictions the issue of lottery bonds on 
their territory. In Germany the law of the 8th of June, 1871, 
forbids all issue of foreign lottery bonds throughout the Empire. 
The Austrian and Hungarian laws of 1889, before mentioned, 
which were visibly inspired by the German law, contain analogous 
prohibitions. In Belgiwm the law of the 30th of December, 1867, 
subordinates the legality of these issues to a previous sanction of 
the government. 

(2) Circulation. — Foreign lottery bonds, of which the issue has 
been duly sanctioned in a country, circulate there, and are nego- 
tiated as bonds of the country, under the same conditions and 
under the same prohibitions. As to bonds from lottery loans of 
which the issue has not been specially authorized in a country 
where an authorization of this sort is indispensable, or else a pro- 
hibition of the lotteries may be assumed, the territory of the 
country is closed to them, and the existence of such instruments 
could not be revealed with impunity. The sale of these instru- 
ments is an offence against the law, and falls within the province 
of the penal code. The principle is almost universally admitted, 
and the contrary opinion has only been sustained by isolated de- 
cisions. In the United States, for example, a decision was given 
by the court of New York that the lotteries of Austria did not 
come under the articles which forbid lottery, and an analogous 
decision is found in California; but the contrary has been decided 
by the Supreme Court of the United States.” 

It is by virtue of this principle, and on the basis of the law of 
1836, that decision has been rendered in France that it is for- 
bidden to bring to the attention of the public by announcements, 
prospectuses, or any other means of publicity, the existence of un- 
authorized foreign lottery bonds. The publication of the winning 
numbers even is sufficient to expose the one who attempts it to 
the penalties of the law of 1836.3 Belgian law on this last point 
is broader than the French, and shows that insertions in the 
papers indicating simply the result of passed drawings, without 
informing the public about the conditions for sharing in these 





1 Kohn v. Koehler, 96 N. Y. Rep. 362. 
2 Edward H. Horner v. The United States, 147 U. S. Rep. 449. 
8 Cour de Cassation de France, 14th January, 1876. 
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drawings, and without giving information of the importance nor of 
the number of drawings yet to take place, do not fall under the 
prohibition of the law of 1851 which forbids lotteries! Similar 
rules are observed, without indulgence of any kind, in the countries 
where, as in England, no exception to the prohibition of lotteries 
is made in favor of the lottery bond. It is by reason of this cir- 
cumstance that in 1871 France waived the scheme considered for 
a moment of realizing a loan of two thousand millions in lottery 
bonds. England would not have been able to take part in a trans- 
action of this kind, and this reflection was enough to dismiss the 
project. 

Foreign lottery bonds, of which the issue has not been authorized 
in a country where an act of legislation is required, could not be 
admitted by a simple administrative measure to the official quota- 
tions of the exchanges of this country, since they could not become 
the object of a valid sale. This is only true for France and Bel- 
gium since 1881. Before that time the treaty of commerce con- 
cluded between France and Belgium on the Ist of May, 1861, in 
Article 36, stipulated for the admission to the official quotations of 
each of the contracting countries of certain lottery bonds issued in 
the other. It is interesting to note that, by reason of this proviso 
of the Franco-Belgian treaty, not only Belgian lottery bonds were 
authorized to appear in the official quotations of Paris, but also 
similar bonds found in exchange quotations in all the countries 
with which France had concluded a treaty of commerce which 
contained the clause “la nation la plus favorisée.” The arrange- 
ment of Article 36 of the treaty of 1861 not having been repro- 
duced in the Franco-Belgian convention of the 31st of October, 
1881, French and Belgian lottery bonds have been reciprocally 
forced to disappear from the official quotations of the other coun- 
try, and the végime of protection established in 1861 has come to 
an end. 


VI. 


We have limited ourselves in the course of this study to the 
investigation of the principles of law raised by lottery bonds, but 
the present work would be far from complete if we were not to 
remark upon the grave economic problem raised by the existence 
of such obligations. 





1 Cour de Cassation de Belgique, 18th July, 1887. 
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The most elementary principles of political economy formally 
condemn lotteries. Are lottery bonds, then, to be condemned on 
the same footing with lotteries? Such is the question. The sys- 
tem of lottery bonds has its obstinate partisans. It counts also 


unyielding adversaries, and it is among the latter that» = take our 
place. 


The partisans of lottery bonds, at the head of whom in France 
are the celebrated economist, Michel Chevalier, and M. Paul Leroy- 
Beaulieu,! have several times pleaded the cause of lottery bonds. 
They claim that there is a great difference between lotteries and 
lottery loans. 1. In the lottery there are a few winning tickets 
only, while most of the holders of tickets lose their investment 
entirely. In lottery loans, however, those who do not gain a prize 
may always rely on the return of their investment. 2. The lottery 
ticket brings no interest. The lottery bond is a deed of investment, 
to which a reasonable interest is attached. 3. The fascination of 
the lottery chances which are attached to the bonds permits the 
borrower to obtain a diminution in the demands of the investors 
for the rate of annual interest. The lottery bond, they continue, 
far from being detrimental, is sovereignly useful to society, for it 
renders saving attractive. Far from destroying the practice, which 
lotteries do, the lottery loan stimulates it. Many small fortunes 
have for an origin the charm exercised by a prize. When a man 
has once conceived a liking for transferable securities in this form, 
he quickly becomes used to all. He has taken a first step in the 
way of saving, and soon makes other investments. The lottery 
bond is no more reprehensible, no more immoral, than a hundred 
other ways of becoming rich which are considered lawful and 
legitimate. The lottery bond is for our city population what the 
bit of ground is for the peasant, —saving rendered attractive not 
only to the reason, but also to the imagination.” 

Economists do not always advocate lottery bonds without 
reservation in their approval of the, system. They blame it spe- 
cially for paying a low interest, sensibly inferior to that of other 
steady securities; for charming small capitals too easily, which 
could find equally sure investment with higher interest elsewhere 
for the same capital, and for favoring speculation. Hence they 





1 Leroy-Beaulieu, Traité de la Science des Finances, sth ed., Paris, 1891, Book II. 
Pp. 341 ef seg. 
2 Ibid. 
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are not in favor of absolute freedom in issuing lottery bonds, and 
recommend certain restrictions on this freedom from a legislative 
standpoint. M. Leroy-Beaulieu proposes to regulate the issue of 
lottery bonds in the following manner: 1. The lowest interest 
should never fall below 2}%. 2. The yearly instalment for the 
use of prizes should not exceed the tenth of the sum needed as 
yearly allowance for the use of the loan. 3. The length of the 
period of gradual payment should not exceed seventy-five years. 
4. A single prize should not exceed 150,000 francs. 5. The num- 
ber of yearly drawings should be four at the most. 

The reasoning of the adversaries of lottery loans is very simple. 
All that is immoral is anti-economic. Now, the essential immo- 
rality of the lottery is found in the lottery loan. The phase of the 
lottery which is so strongly condemned is the possibility of gain 
without work, which dazzles the eyes of the poor and needy. For 
the same reason lottery bonds should be condemned. 

The lottery, moreover, is so profoundly immoral, that it vitiates 
all that it touches. The ideal system of lottery bonds, a serious 
investment with reasonable interest, is already far exceeded. The 
example has been set by public authority; the lottery in a way is to 
be reborn into France when the lottery ticket is disguised under the 
flimsy name of lottery check (don-a-lots). This is an intermedi- 
ate bastard between the lottery bond and the lottery ticket. It is 
in principle a lottery bond, which bears no interest, of a price 
varying from 25 centimes to 100 francs, and it is to be paid up at 
the close of a certain period of time. There have been several 
issues of these for several years past. The combination of don-a- 
lots is condemned by the best minds. The money invested by the 
purchaser of a don-a-lots may be considered as lost to him for the 
time, since it bears no interest. 

Lottery bonds, even though they bear an appreciable interest, 
may still be always condemned from another point of view. They 
give rise to speculations economically reprehensible, such as we 
have studied above,! and which no restrictive law can effectively 
repress; whatever exertions are made, as long as lottery bonds 
exist, whatever the price may be, speculation will always arise 
which by clever arrangement will manage to place within the reach 
of modest means the possibility of taking part in the lottery at a 
small figure. 





1 Supra, III. 
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It is for these reasons that we join the eminent economists who 
agree in condemning in the name of morality, and of the healthy 
principles embodied in political economy, the system of lottery 
bonds. As early as August, 1864, the Congress of economists at 
Hanover embraced lotteries and lottery bonds in a sweeping cen- 
sure, and the masters of financial science in Germany, the Rau, the 
Lorenz von Stein, have echoed this censure. ‘‘ The search for 
fortune by another road than that of work is an unwholesome exci- 
tation,” have written certain of our teachers.!_ Ourselves, we could 
demand nothing better wherewith to conclude this essay than to 
recall in closing the celebrated saying of Franklin, whom the 
adversaries of lottery bonds do not fail to quote in all their dis- 
courses and in all their writings : — 

“If any man tell you that you can attain riches by any other 
means than by hard work and economy, suspect him; he is a 
poisoner.” 


Henri Lévy-Ullmann, 
Docteur en Droit, Avocat 2 la Cour d’ Appel de Paris. 


REMARKS. 


(1) Bibliography. Those interested in the subject will find the 
matter more fully discussed in the 7vazté des Obligations a Primes 
et a Lots, by M. H. Lévy-Ullmann, Paris, 1895, and see also the 
bibliography at the end of this volume. 

(2) In the preceding article no mention has been made of a cer- 
tain category of bond called “ Obligations 4 prime,” or premium 
bonds, (bonds payable in one price, which is higher than the sell- 
ing price,) which give rise to legal complications similar to those 
which we have just investigated, although the questions occur in 
somewhat different terms. 





1 Cauwés, Cours d’Economie Politique, Paris, 3d ed., 1893, Book IV. No. 1311. 
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THE RECOGNITION OF CUBAN 
BELLIGERENCY. 


i United States is asked to recognize the Cuban insurgents 

as belligerents. To do this is a serious step, involving grave 
international consequences; such a step must not be taken as a 
mere holiday pastime, in gayety of heart at the appearance of a 
new popular uprising; if it is to be taken, it must be with the 
utmost care, and with a knowledge of its legal bearings and of its 
consequences. I propose in this paper to state the considerations, 
legal and otherwise, which govern the recognition of belligerency 
in every case; and afterwards to apply the principles thus stated 
to the case of Cuba. 

It is necessary at the outset to distinguish three similar things: 
intervention, recognition of independence, and recognition of bel- 
ligerency. Intervention is an actual interference in the affairs of 
a friendly nation, sometimes thought to be justifiable, but not 
usually consistent with our national policy of neutrality. Recogni- 
tion of independence is the reception of a new nation into the family 
of nations, on the ground that it has in fact established itself as 
a separate and independent political body. Recognition of bellig- 
erency does not admit the belligerent into the family of nations, 
or even acknowledge its actual existence as a state, but only that 
it claims to be a state and is de facto making war as such. In our 
Revolution, France intervened, taking part in the war between us 
and England. We recognized the independence of the South 
American republics after they had conclusively proved their separ- 
ation in fact from Spain. England and France recognized the 
belligerency of the Confederate States, but steadily refused to rec- 
ognize or deal with them as an independent nation.! 





1 A fourth thing, insurgency (distinguished from belligerency), is not usually recog- 
nized by writers on international] law; but it seems to be a possible thing. In case of 
an insurrection there may be actual hostilities, but no belligerency, because there is no 
political organization on the part of the insurgents; or belligerency may in fact exist, 
but.a state may not wish or need to recognize it. It may nevertheless be necessary to 
recognize the existence of hostilities, either to avoid dealing with an insurgent as a 
pirate, or to warn citizens against taking part in the contest. Such a recognition is 
of insurgency, not of belligerency. The distinction was first expressly pointed out 
(though not by any means first made) by President Cleveland in his first annual mes- 
sage (see 33 Alb. L. J. 125), and again in his seventh annual message of 1895. 
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Intervention in Cuba would mean taking part in the contest 

. there on one side or the other; recognition of Cuban independence 

would mean recognition of her separation from Spain as an accom- 

plished fact. The latter course is impossible; no one advocates the 

former. Recognition of the belligerency of the insurgents is the 
only course urged. 

The right to recognize belligerency rests upon two circum- 
stances: the existence in fact of what in international law is 
regarded as legal war, and the necessity on the part of the nation 
which acts, of recognizing the existence of that fact. 

War, in law, is not a mere contest of physical force, on however 
large a scale. It must be an armed struggle, carried on between 
two political bodies, each of which exercises de facto authority over 
persons within a determinate territory, and commands an army 
which is prepared to observe the ordinary laws of war.” It requires, 
then, on the part of insurgents an organization purporting to have 
the characteristics of a state, though not yet recognized as such. 
The armed insurgents must act under the direction of this organ- 
ized civil authority. An organized army is not enough. And all 
this, of course, must take place within the territorial limits recog- 
nized by foreign States as part of the parent country.’ 

When once we realize that belligerency is a fact, we can see the 
extreme difficulty of determining the fact. It is a question of the 
state of internal affairs in another nation. We have, as a nation, 
no regular way of knowing what takes place in a foreign country 
except through our Ambassador or Minister there. But the 
Ambassador’s relations are with the parent government, which 
seldom acknowledges the belligerent status of insurgents; and he 
lives in the capital, which is usually far from the seat of war. 
Information from our consuls in the insurgent territory cannot be 
regarded as trustworthy, for they are appointed as mere business 





1 Dana’s Wheaton, note 15; Calvo, Droit Intern., 4th ed., vol. i. p. 238; Hall, 
Intern. Law, 3d ed., p. 31; Walker’s Science of Intern. Law, p. 115. 

2 This definition is taken, with a little change, from Walker, /oc. cit. See also Dana’s 
Wheaton. 

8 The reason for this requirement is plain. We must have some political organiza- 
tion responsible for what takes place in all the territory of the civilized world. By 
recognizing the belligerency of insurgents, we free the parent country from all respon- 
sibility for what takes place within the insurgent lines (Dana’s Wheaton, note 15, 
p- 35). The insurgents, therefore, must have an organization in that territory which 
can be held responsible for injury. Belligerents, in the legal sense, not only fight, they 


fight as a state fights, claiming to be a state, and expecting, if successful, to be recog- 
nized as such. 
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agents, not as vehicles of information on the affairs of state. 
Such information as may be gathered by newspaper correspon- 
dents is of course not such as the government may rely on. Trust- 
worthy information sometimes comes from the government itself 
which is attacked. This happened (in cases about to be examined), 
where Colombia informed us of an insurrection in her territory, 
and requested us to treat the insurgents as pirates; and where 
our Minister informed Belgium of our rebellion, and requested the 
issuance of a proclamation against privateering. Our knowledge of 
the insurrection may be obtained from an invasion of our soil by 
the parties, as happened in the Canadian insurrection of 1837. 
If these means of information fail, the only safe course would seem 
to be that usually pursued by our government when a new state or 
government claims recognition as such, and the claim is disputed ; 
that is, a special commission should be sent to investigate and 
report upon the facts. Until information of the nature of the 
contest is obtained by our government in some such way, it is both 
undignified and unsafe to attempt to determine the state of facts in 
a foreign country. 

Supposing the existence of belligerency to have become known 
as a fact, the necessity of formally recognizing that fact remains to 
be shown. ‘To precipitate recognition must be regarded as an 
inimical act towards the original state government.” ! This neces- 
sity also is a matter of fact, and one the decision of which is a 
political, not a judicial question, but a question of the greatest 
delicacy, which ought to be determined only after a careful study 
of the precedents, both American and European. Let us there- 
fore examine historical instances of the recognition of belligerency. 

The first occasion for action on the part of the United States 
in the case of a war for independence occurred when the South 
American colonies of Spain revolted, early in the century. The 
first province to revolt was Buenos Ayres, which began hostilities 
in 1810, though the actual declaration of independence did not 
occur till 1816. On September 1, 1815, President Madison issued 
the following proclamation.” 


“Whereas information has been received that sundry persons, citizens 
of the United States, . . . are conspiring together to begin or set on foot 
. a military expedition or enterprise against the dominions of Spain, 





1 Walker’s Science, p. 117. 
2 Amer. State Papers, For. Relations, vol. iv. p. 1. 
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with which the United States are happily at peace: . . . I have therefore 
thought fit to issue this my proclamation, warning and enjoining all faithful 
citizens . . . to withdraw from the same without delay.” 


It will be noticed that in this proclamation the President re- 
frained from the recital of a revolt in the Spanish provinces. The 
first official notice of the civil war seems to have occurred in the 
message of President Monroe to Congress, November 17, 1818.1 
This appears to have been relied on by the courts of the United 
States as a recognition by the executive of the belligerency of 
Spanish America.2 The President simply stated that “the civil 
war which has so long prevailed between Spain and the provinces 
in South America, still continues without any prospect of its speedy 
termination.” 

When Texas revolted from Mexico, its belligerency seems in the 
same way to have been assumed, but never to have been recog- 
nized in any formal manner. The first public notice taken of this 
rebellion seems to have been connected with the recognition of 
her independence.® 

Only once, apparently, has a President by his proclamation called 
the attention of the country to a foreign insurrection: this was in 
the case of the Canadian revolt of 1837. 

An insurrectionary movement was made in Upper Canada with 
a view to reforming the government. The insurgents formed a 
provisional government, with one Mackenzie as chairman pro tem. 
Navy Island, in the Canadian portion of the Niagara River, was 
occupied, and a proclamation issued from there calling for aid in 
revolutionizing the province. One Van Rensselaer, an American 
citizen, was given command of the forces. The steamboat Caroline, 
owned by an American citizen, was said to be helping the insur- 
gents. Under orders from the British commander, a party crossed 
the river, took possession of the Cavo/ine within the territory of 


New York, drove off her crew, destroyed her, and returned to 
Canada.! 


1 4 Wheat. App. 23. 

2 The Divina Pastora, 4 Wheat. 52 (1819). 

8 Congress passed a resolution looking toward recognition of the independence of 
Texas, June 18, 1836; the President then communicated to Congress such information 
as he had (24 Br. & For. St. Pap. 1267), and appointed a Commissioner to investigate, 
whose reports were transmitted to Congress a few months later (25 id. 1352), with a 
message advising that recognition of independence be delayed. Recognition of bel- 
ligerency seems never to have been desired, 

4 For this statement I am principally indebted to Dr. Snow, Cas. and Op. on Intern. 
Law, p. 177. 
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This occurred on December 29, 1837; a week later, on January 
5, 1838, President Van Buren issued this proclamation: — 


“Whereas information having been received ofa dangerous excitement 
on the northern frontier of the United States, in consequence of the civil 
war begun in Canada; . . . that arms and munitions of war and other 
supplies have been procured by the insurgents in the United States; that a 
military force, consisting in part, at least, of citizens of the United States, 
had been actually organized, had congregated at Navy Island, and were 
still in arms under the command of a citizen of the United States, and that 
they were constantly receiving accessions and aid : 

“‘ Now therefore . . . I, Martin Van Buren, do most earnestly exhort 
all citizens of the United States who have thus violated their duties, to return 
peaceably to their respective homes ; and I hereby warn them that any per- 
sons who shall compromit the neutrality of this government by interfering in 
an unlawful manner with the affairs of the neighboring British provinces, © 
will render themselves liable to arrest and punishment.” ? 


The Governors of the States of New York and Vermont had 
previously issued similar proclamations; and finally the President 
issued a second proclamation reiterating the warnings of the first, 
on November 21, 1838.2 

No formal action was taken, nor was there even an informal 
recognition of belligerency in the case of several revolts in which 
the people of the United States took an intense and friendly in- 
terest, though they may for a time have seemed sure to succeed. 
Such revolts were those of Greece, Hungary, Sicily, Poland, and 
Cuba. In several cases inquiry was made as to the probability of 
success: in the cases of Spanish America and of Hungary, com- 
missioners were sent by the President to investigate the state of 
affairs; but this was with a view to recognizing independence, if 
it existed. Secretary Cass was quite justified in writing to the 
Peruvian Minister in 1858, — 


“ By what public act, whether proclamation or otherwise, this recogni- 
tion [of belligerency] must take place I have not found laid down. I 
am not aware that, in this country, any solemn proceeding, either legisla- 
tive or executive, has been adopted for the purpose of declaring the 
status of an insurrectionary movement abroad, and whether it is entitled 
to the attributes of a civil war; unless, indeed, in the formal recognition 
of a portion of an empire seeking to establish its independence, which 
in fact does not so much admit its existence as it announces its result, at 





1 38 Br. & For. St. Pap. 1074. 2 26 Br. & For. St. Pap. 1324. 
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least as far as regards the nation thus proclaiming its decision. But that 
is the case of the admission of a new member into the family of 
nations.” ? 


In 1885 it became necessary for the United States to declare 
its position with regard to insurgents in the United States of 
Colombia. The government of that country asked us to declare 
public vessels of the insurgents piratical. Secretary Bayard de- 
clined to do so; and President Cleveland, in his Message of 
December 8, 1885, said that the request could not be granted 
consistently with the principles of international law. ‘“ The denial 
by this government of the Colombian propositions,” he added, 
“did not however imply the admission of a belligerent status on 
the part of the insurgents.” ? 

The action of the United States may be summed up as follows: 
She has taken formal action to recognize a state of civil war only 
when a hostile expedition has entered her own territory, so that 
knowledge of belligerency was obtained within her own borders. 
She has informally recognized such belligerency only when it was 
in adjoining territory, or when it was forced upon her by contact 
with ships of war of insurgents; and she has even in that case 
acted with great moderation. Her attitude as to recognition of 
the Confederate States as belligerents will be examined later. 

The first British proclamation of neutrality in case of civil war 
followed soon after Madison’s, and upon the same occasion; but 
in it the existence of civil war was recognized. 

“Whereas there unhappily subsists a state of warfare between 
His Catholic Majesty, and divers provinces or parts of provinces in 
Spanish America,” all British subjects were warned not to enter 
the army or navy of such provinces, or of His Catholic Majesty; 
such subjects of Great: Britain as had already been allowed to enter 
the service of the King of Spain were however allowed to remain 
in it, on condition of not serving against the revolted provinces.® 

The next proclamation of neutrality in case of a civil war was 





1 so Br. & For. St. Pap. 1152. 

2 An insurgent vessel having been captured and brought into a District Court of 
the United States as a pirate, Judge Brown held that she was a pirate by the law of 
nations; but that the executive action had recognized the insurgents as belligerents. 
The Ambrose Light, 25 Fed. 408. These assertions, thus directly opposed to the 
opinion of the executive department, were vigorously combated in an article by Francis 
Wharton, then Solicitor for the Department of State, 33 Alb. L. J. 125. 

8 4 Br. & For. St. Pap. 488 (Nov. 27, 1817). 
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drawn out by the frequent enlistments of British subjects in the 
Greek revolution. The date of the proclamation was September 
30, 1825, four years after the declaration of independence by 
Greece. 

“Whereas the Ottoman Porte, a power at peace with His 
Majesty, is and has been for some years past engaged in a con- 
test with the Greeks, in which contest His Majesty has observed 
a strict and impartial neutrality,” and now certain British subjects 
were threatening to enlist under the Greek flag, they were warned 
not to take service with either party. 

The Turkish government remonstrated on the ground that — 


“The British government allowed to the Greeks a belligerent char- 
acter, and observed that it appeared to forget that to subjects in rebellion 
no national character could properly belong. But the British government 
informed Mr. Stratford Canning that ‘the character of belligerency was 
not so much a principle as a fact ; that a certain degree of force and con- 
sistency acquired by any mass of population engaged in war entitled that 
population to be treated asa belligerent, and even if their title were ques- 
tionable, rendered it the interest well understood of all civilized nations so 
to treat them; for what was the alternative ? A power or a community 
(call it which you will) which was at war with another, and which covered 
the sea with its cruisers, must either be acknowledged as a belligerent or 
dealt with as a pirate ;’ which latter character as applied to the Greeks was 
loudly disclaimed.” * 


The next recognition by Great Britain of a foreign civil war was 
on May 13, 1861, when the Confederate States were recognized as 
belligerents. 

“Whereas hostilities have unhappily commenced between the 
government of the United States of America and certain States 
styling themselves the Confederate States of America, and whereas 
we ... have declared our royal determination to maintain a strict 
and impartial neutrality in the contest between the said contend- 
ing parties,” all subjects of the Queen were warned to observe a 
strict neutrality, and not to enter the service of either party, and 
to respect a blockade lawfully established by either party of the 
ports of the other.’ 





1 12 Br. & For. St. Pap. 525. 

2 Quoted in Lord Russell’s speech, May 6, 1861, Hansard, vol. 162, p. 1566. I find 
it in Bemis, Rebel Belligerency, p. 6. 

8 51 Br. & For. St. Pap. 165. 
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This proclamation at once aroused a vigorous protest in the 
United States. The ground formerly taken by the Porte, that a 
foreign country had no legal right to recognize a rebel as belliger- 
ent, was not adverted to; objection was made to the haste of the 
proclamation, and to certain of its phrases, which were thought to 
put the parties on a gratuitous and offensive equality.! 

Mr. Adams, then Minister of the United States, near the Queen, 
took the former ground only. He characterized the Queen’s proc- 
lamation as “ unprecedented and precipitate.” 


“He contrasted it with the long period which elapsed between the 
beginning of the Greek insurrection and our admission of the belligerent 
character of Greece. I said that the population of the seceding States, 
amounting to many millions, made them of greater importance than Greece 
in the early days of her independence, and the critical position of our com- 
merce made it necessary to take some step.” ? 


Mr. Adams laid down this rule: ?— 


“Whenever an insurrection against the established government of a 
country takes place, the duty of governments, under obligations to main- 
tain peace and friendship with it, appears to be, at first, to abstain care- 
fully from any step that may have the smallest influence in affecting the 
result. Whenever facts occur of which it is necessary to take notice, 
either because they involve a necessity of protecting personal interests 
at home, or avoiding an implication in the struggle, then it appears to 
be just and right to provide for the emergency by specific measures, pre- 
cisely to the extent that may be required, but no farther. It is, then, 
facts alone, and not appearances or presumptions, that justify action. 
But even these are not to be dealt with farther than the occasion de- 
mands ; a rigid neutrality in whatever may be done is of course under- 
stood. If, after the lapse of a reasonable period, there be little prospect 
of a termination of the struggle, especially if this be carried on upon the 
ocean, a recognition of the parties as belligerents appears to be justi- 
fiable ; and at that time, so far as I can ascertain, such a step has never in 
fact been objected to.” 


Lord Russell assented to this statement of principle, and con- 
tended that a necessity had arisen for England to act.‘ 





1 Bemis, Rebel Belligerency, pp. 8 and 9, and passim. 

2 Lord John Russell to Lord Lyons, May 21, 1861; 51 Br. & For. St. Pap. 193. 

8 Dana’s Wheaton, note 15, p. 37- 

4 “Le précédent historique, que nous venons d’emprunter 4 deux puissances de 
premier ordre, résout pratiquement de la maniére la plus précise et la plus satisfai- 
sante la question de la déclaration et de la reconnaissance du titre de belligérant.” 
Calvo, Droit International, 4th ed., vol. i. p. 239. 
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The same complaint was made against France, upon her recog- 
nition of the Confederate States as belligerent a few weeks later ; 
but no further act of France which seemed unfriendly followed, 
and all bitterness of feeling against it soon disappeared! 

In curious contrast to the feeling in this country against England 
and France was that against Russia, though except in form she 
went as far as those countries. This is clear from an account by 
Mr. Appleton, our Minister near the Czar, of an interview with 
Prince Gortchacow2 The Prince said: — 


“There was no blockade of southern ports, and any informality in the 
papers of ships which cleared there would be overlooked. This, he said, 
was the course determined on by England and France, and he under- 
stood it was pursued also by our own government. I told him... that 
American ships ought to carry the American flag, and be provided with 
American papers ; and if this was not done, or, still more, if the American 
character was repudiated, I hardly saw how they could be recognized as 
American ships. He said there were some difficulties certainly in the 
way; but it was better to overlook them, and to receive the ships for just 
what they were, vessels belonging to the United States, but not provided, 
in consequence of existing troubles, with the usual evidence of nationality. 
I said they might deny that they belonged to the United States. He re- 
plied that this would not alter the fact. They came from ports in the 
United States, and the separation of the Confederate States was not yet 
recognized. The policy, he said, involved no recognition of nationality, but 
was only a concession in aid of commerce. I replied that my only interest 
was to prevent this recognition. We desire to be permitted to work out 
the pending questions in the Union in our own way.” 


In accordance with this policy were the following instructions 
to the Commander in Chief of the Port of Cronstadt.® 


“The flag of men-of-war belonging to the seceded States must not be 
saluted. ‘That there may be no obstacle in the way of commerce, mer- 
chant vessels of the seceded States are to be treated according to the 
rules acted on by us with regard to Italian merchant vessels sailing 
under the Italian flag,* ze. according to the treaties that are at present 
in force. . . . Should the crews of vessels belonging to the seceded 
States not wish to acknowledge the authority of the Consuls appointed 
by the Federal Government of Washington, then in case of dispute they 





1 51 Br. & For. St. Pap. 1137 (June 10, 1861). 

2 st Br. & For. St. Pap. go. 

8 51 Br. & For. St. Pap. 100. 

¢ The new Kingdom of Italy was not yet recognized. 
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must abide by the decision of our local authorities, in the same manner as 
foreigners whose governments have no representatives in our empire.” 


The other nations of Western Europe also took action in the 
matter. The action of Spain, while “less objectionable than some 
other documents which have seen the light in Europe,” ? was not 
liked in the United States. It recognized a “contest begun be- 
tween the Federal States of the Union and the States confeder- 
ated at the South.” Portugal, while declining to accept certain 
suggestions of the American Minister, issued a proclamation on 
the whole acceptable. Our Minister “ notified M. d’Avila that a 
proclamation or declaration which, in doubtful phrases or by impli- 
cation, recognized the existence of any pretended organization in 
the United States independent of the government which accredited 
me, and which alone has power to make treaties and conduct diplo- 
matic intercourse, would be regarded as a most unfriendly act by 
the President; ” and the proclamation did not, in fact, recognize 
such government.” 

The northern nations were more friendly. The Prussian proc- 
lamation was issued by the Minister of Commerce at the desire, if 
not in accordance with the request, of our Minister, who wrote, 
after its issue, that while not what he had expected, as it was not 
in the King’s name, it would doubtless have the desired effect.’ 
It recited “the conflict that has broken out among the North 
American States.”* Holland, in a similar proclamation, recited 
“the existing disturbances in the United States of America,” 
“the contest which seems to be in existence in the United States 
of North America.”® Belgium was asked by our Minister to issue 
a proclamation against enlistment and privateering. Her Minister 
said that the matter had been considered, but the proclamations of 
England and France had not seemed to satisfy us. Our Minister 
replied, — 


“That he was correct in his views of our sentiments as to the course 
which England and France had seen fit to pursue. We could not look 
upon the recognition of belligerent rights to those who, under our laws, 
were rebels, and before we had attempted to employ forcible means of 
coercion, as evincing the friendly spirit we had a right to expect; that 
these people would be treated none the less as rebels on the land, as 





1 51 Br. & For. St. Pap. 97. # Jb. 70. 
2 51 Br. & For. St. Pap. 123. § 51 Br. & For. St. Pap. 117. 
8 51 Br. & For. St. Pap. 66, 67. 
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pirates on the seas, —they or those, of whatever nationality, who joined 
them ; and we counted, on the part of Belgium, upon no such qualification 
of our citizens in rebellion, whom we were engaged in submitting to the 
action of our laws.” 


Belgium issued a proclamation similar to that of Prussia, and 
was thanked for it by our Minister.? 

The points chiefly insisted upon by the government of the 
United States at this time seem to have been these: — 

First, there should be no haste in recognizing belligerency. 

Second, recognition should not be given in such a way as to 
influence the result of the contest. 

Third, recognition should go no further than the immediate 
occasion required. 

The course of the United States, as we have examined it, is 
entirely consistent with these contentions. 

In the first place, we have not recognized belligerency pre- 
maturely. We never recognized the belligerency of Greece, be- 
cause the civil war in that country did not inconvenience us at all, 
or call for our interference. We recognized civil war in Canada 
when our own soil was invaded; and we recognized the belliger- 
ency of Spanish America, eight years after it was a fact, when our 
ocean commerce became involved in the contest, which was largely 
naval. 

In the second place, our recognition has not been given in such 
a way as to affect the result of the contest. The policy of allow- 
ing other people, even those of this continent, to settle their consti- 
tutions for themselves has been adhered to by the United States, 
no matter how great our interest in the result of the decision. 
We have constantly refused to take measures for securing the 
prevalence of our own ideas of government, even in those parts of 
America nearest to us. As President Grant said, at the time of 
the Cuban insurrection of 1869, ‘‘ The United States have no dis- 
position to interfere with the existing relations of Spain to her 
colonial possessions on this continent.” 2 

Third, our recognition has gone no further than the immediate 
occasion required. One of the most offensive parts of the Queen’s 





1 st Br. & For. St. Pap. 76, 77. 

2 Message of 1869, Wharton’s Dig. of Intern. Law, vol. i. p. 383. See to the same 
effect Secretary Van Buren (1829), #4. p. 175; President Jackson (1836), 24th Cong. 
2d Sess., Sen. Doc. No. 20; Secretary Webster (1842), Whart. Dig., vol. i. p. 177; 
Secretary Everett (1852), 7. p. 379; Secretary Seward (1864), 2d. p. 184. 
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proclamation at the time of our Civil War was the warning not to 
break any blockade lawfully established ‘“‘ by or on behalf of either 
of the said contending parties.” The care with which this rule 
has usually been observed is evident. In Madison’s proclamation, 
already referred to, it was necessary only to forbid hostile expedi- 
tions “ against the dominions of Spain.” This served every legiti- 
mate purpose, and gave no offence to Spain. When Colombia 
requested that the insurgent vessels be held pirates, the United 
States refused the request, but expressly declared that it was not 
a general recognition of the insurgent forces as belligerents. 

In applying the foregoing principles to the actual case we meet 
with all the embarrassment that has already been pointed out. As 
to the fact of belligerency, we know nothing with sufficient cer- 
tainty to justify action. We know from common report that fight- 
ing is being done, and that the avowed purpose of one party is to 
free Cuba from the control of Spain. But whether a civil govern- 
ment has been constituted which controls the military operations 
who can say? By recognizing belligerency we free Spain from 
responsibility for wrongs done by the belligerents: to what or- 
ganization can we look in place of Spain? Where is its capital? 
Who is its Minister of Foreign Affairs? What are its actual terri- 
torial boundaries? At what point in Cuba shall we cease to be 
within the control of Spain, and come within the power of another 
de facto government? These questions may be answerable; we 
cannot truthfully say that the insurgents are belligerents unless 
we know that they are answerable, and that we may, at least upon 
occasion, discover the answers. Still further, can we be sure that 
they are observing the rules of civilized war? We have no in- 
formation on this subject except from Dame Rumor, and she says 
one thing to-day, and another to-morrow. Unless we are certain 
on this point, we must withhold recognition. 

We are not yet sure, therefore, of two facts which are essential 
to legal belligerency ; and, until we are assured, we cannot candidly 
say, There is a civil war between Spain and the Province of Cuba. 
But suppose those facts to be satisfactorily established, how far is 
it necessary for us to take notice of the war? 

The ordinary occasion for the recognition of belligerency — hos- 
tilities upon the sea—is here absent. The insurgents, so far as 
we know, possess no seaports; they certainly have no navy; we 
have no notice of any blockade. Nor is there any danger of inva- 
sion of this country by either party. The only occasion for action 
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on the part of the United States would seem to be the restraint of 
our own citizens from breaches of our neutrality laws. For the 
purpose of warning our citizens against such breaches a procla- 
mation like that of President Madison would seem sufficient: 
“Whereas information has been received that sundry persons, 
citizens of the United States, are conspiring together to set on 
foot a military expedition against the dominions of Spain, with 
which the United States are happily at peace, I have thought fit 
to issue this my proclamation.” If this is enough for the purpose, 
anything more would be a gratuitous insult to Spain, contrary to 
our traditions, and opposed to the principles which we insisted 
upon in our own time of trouble. This is not in any legal sense 
a recognition of belligerency. 

My conclusion is confirmed by the action of this government at 
the time of the last Cuban revolt, twenty-five years ago. That in- 
surrection lasted ten years, and was apparently more widespread 
and nearer to success than the present one; but President Grant 
constantly refused to recognize the insurgents as belligerents. 

In 1875, eight years after hostilities began, and six years after he 
had first referred to the insurrection in his annual message, Grant, 
after defining belligerency and stating when its existence should be 
recognized, in similar terms to those used above, continued : — 


“T fail to find in the insurrection the existence of such a substantial 
political organization, real, palpable, and manifest to the world, having 
the forms and‘capable of the ordinary functions of government toward 
its own people and to other States, with courts for the administration of 
justice, with a local habitation, possessing such organization of force, 
such material, such occupation of territory, as to take the contest out of 
the category of a mere rebellious insurrection, or occasional skirmishes, and 
place it on the terrible footing of war, to which a recognition of belligerency 
would aim to elevate it. The contest, moreover, is solely on land; the 
insurrection has not possessed itself of a single seaport whence it may send 
forth its flag, nor has it any means of communication with foreign powers 
except through the military lines of its adversaries. No apprehension of 
any of those sudden and difficult complications which a war upon the ocean 
is apt to precipitate upon the vessels, both commercial and national, and 
upon the consular officers of other powers, calls for the definition of their 
relations to the parties to the contest. Considered as a question of expedi- 
ency, I regard the accordance of belligerent rights still to be as unwise and 


premature, as I regard it to be, at present, indefensible as a measure of 
right.” ? 





1 Seventh Annual Message, 1875; 1 Whart. Dig. Int. Law, 406. 
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That this language accurately describes the present situation we 
must believe from all trustworthy evidence as to the nature of the 
struggle that has reached us. It is our evident duty to observe 
strict neutrality, and to take no step which would give the insur- 
gents an international status, and thus hold out to them delusive 
and fatal hopes. It is reassuring to see that in his annual Mes- 
sage the President has acted with care and moderation, and in 
accordance with the requirements of law. 


Foseph H. Beale, Fr. 
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THE Law ScHoot. — Several unexpected changes in the conduct of 
courses in the School have been necessitated by the ill health of Professor 
Williston. By the advice of his physician, Professor Williston will remain 
away for the remainder of the School year. His absence is much to be 
regretted, for by the thorough character of his work and his geniality of 
manner he has won the high regard of both the Faculty and the students. 
Of tie courses which he conducted, Professor Ames has taken Bills and 
Notes for the remainder of the year, and First Year Contracts tempo- 
rarily. The latter course is to be turned over on the 1st of February to 
Mr. George Rublee of last year’s graduating class. Professor Beale has 
taken charge of Civil Procedure. With Mr. Rublee’s coming, Professor 
Ames will reassume charge of Suretyship, which Professor Langdell has 
conducted in his stead since Professor Williston’s absence. 





Lorp BLACKBURN. — The greatest English common law judge of recent 
years, died on January 8, at his country place in Ayrshire, Scotland. 
He resigned his office as one of the Lords of Appeal in Ordinary in 
1888, and it has been understood that his health has since been grad- 
ually failing. He was a Scotchman, born in 1813, educated at Eton, and 
at Trinity College, Cambridge, where he was eighth wrangler in 1835. 
In 1838 he received the degree of M.A., and in the same year was 
called to the bar at the Inner Temple, and joined the Northern Circuit. 
In 1845 he published his admirable little treatise on “The Effect of the 
Contract of Sale on the Legal Rights of Property and Possession in 
Goods, Wares, and Merchandize.” ‘This is almost a model text-book ; 
it has had a great influence in shaping the law, and it forms the basis of 
Benjamin’s book, in those parts of the subject which it covers. Lord 
Blackburn said of this little book in 1883, in a private letter, that it 
‘‘was written when I had literally nothing else to do, as I had then no 
business at all. I took great pains with it, more as a means of teaching 
myself than with any hope of making a valuable book: but now, .after 
considerable experience, I am pleased to find how little I should alter, 








NOTES. 421 


if I were to write the book afresh.” A second edition was published in 
1885, edited by J. C. Graham. From Michaelmas, 1852, to Trinity, 1858, 
in the eight volumes of Ellis & Blackburn, and the one volume of Ellis, 
Blackburn, & Ellis, Blackburn was one of the reporters to the Queen’s 
Bench. 

In speaking of his appointment to the bench in 1859, Foss says of him, 
in his Biographical Dictionary, with a tempered approbation which sounds 
oddly now: “ ‘Though with no considerable business as a counsel, he was 
esteemed a sound lawyer, and after twenty years’ experience at the bar he 
was appointed a judge of the Queen’s Bench in June, 1859, and received 
the customary knighthood.” 

He had never “taken silk,” and it was a strange departure from prece- 
dent to appoint a man to be a judge who had not been Queen’s Counsel ; 
it created a great stir. It was Lord Campbell who did this. Campbell had 
become Chancellor on June 18, 1859, and as early as July 3 we find in his 
diary the following entry: “I have already got into great disgrace by dis- 
posing of my judicial patronage on the principle of detur digniori. Having 
occasion for a new judge to succeed Erle, made Chief Justice of the Com- 
mon Pleas, I appointed Blackburn, the fittest man in Westminster Hall, 
although wearing a stuff gown; whereas several Whig Queen’s Counsel 
M. P.s were considering which of them would be the man, not dreaming 
that they could all be passed over. They got me well abused in the Times 
and other newspapers, but Lyndhurst has defended me gallantly in the 
House of Lords.” 

Campbell, a Scotchman himself, and Chief Justice of the Queen’s Bench 
from 1850 to 1859, had had Blackburn for his reporter for six of these 
years, and he knew his man. The wisdom of the appointment was soon 
abundantly shown. Blackburn’s judicial opinions rank among the very 
best of his time. His later promotion, in 1876, to be one of the Lords of 
Appeal in Ordinary, was handsomely earned; and when he retired, about 
eight years ago, he had not his peer upon the English bench. Strong men 
remain there, but one hardly knows yet where to turn for that combination 
of sound thinking, exact and instructive discrimination, and large, rational, 
and just exposition by which the law of all English-speaking countries has 
profited for these many years. 





A REcoRD OF THE COMMEMORATIVE EXERCISES OF Last JuNE.— The 
Harvard Law School Association has just published, in pamphlet form, 
an account of the exercises of June 25 last. These exercises, it will be 
remembered, marked the ninth annual meeting of the Association, and, 
more particularly, the twenty-fifth anniversary of Professor Langdell’s 
appointment as Dean of the School. The notable gathering on that 
occasion was in his especial honor. The well known portrait of Professor 
Langdell, painted by F. P. Vinton, Esq., and reproduced in the HaRvaRD 
Law Review for March, 1893, is here excellently reproduced as the 
frontispiece of the pamphlet. Then follow, in full, Sir Frederick Pollock’s 
oration, delivered in Sanders Theatre, and the after-dinner addresses of 
the invited guests given in the Hemenway Gymnasium. The oration is 
too widely known to need further comment; but it may not be amiss 
to direct particular attention to the addresses of President Eliot and Pro- 
fessor Langdell, for they contain much of interest concerning the vicis- 
situdes, the bold experiments, and finally the material and intellectual 
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success which have characterized the Law School within the last twenty- 
five years. As an example of graceful and felicitous introduction, the 
closing paragraph of Hon. J. C. Carter’s address, introducing Professor 
Langdell, has been rarely surpassed. 





THE ROMAN AND THE Common Law.—The address delivered by 
Judge William Wirt Howe, of New Orleans, before the American Bar 
Association last summer has recently been reprinted in pamphlet form. 
He outlines in a very attractive manner the several ways in which the 
Roman law has exercised an influence on our law, wisely saying little about 
Roman Britain and much about Anglo-Norman ecclesiastics. Students 
of Germanic legal history will perhaps find him too generous to Rome 
when he comes to an enumeration of some institutions and doctrines of 
ours which show civilian influence. The use of the fine, for instance, in 
conveying land, can scarcely be connected with the zm jure cessio of the 
older Roman lawyers. The i” jure cessio was a collusive suit which ended 
with a recovery by judgment,‘and not with a “fine,” or compromise 
(concordia finalis). Furthermore, the Roman device did not preclude 
the claims of third parties. On the other hand, the use of collusive suits 
to convey land was known to the courts of the Frankish Empire, and 
the gerichtlithe Auflassung which developed from the Frankish practice 
was the most important, possibly the sole, mode of conveying land in 
Germany during the later Middle Ages. The procedure is substantially 
that of the English fine, and the one whom the court puts in possession 
is protected after a year and a day by the court’s ban. There would 
seem to be no reason to look beyond the Germanic systems of law for 
the origin of the fine. (See Pollock and Maitland, Hist. of Eng. Law, 
vol. ii., pp. 94, 95-) The same may be said of many another English 
practice or rule of law. The accident of resemblance, and in some 
cases the partially Romanized terminology of our law, have more than 
once led writers to give undue credit to Rome. 





REPORT OF COMMISSIONERS OF CODE Revision IN NEw York. —On 
the 11th of December, the Commissioners appointed by Governor Morton 
last June to study codes of procedure in operation outside of New York, 
and submit propositions as to the best means of revising, condensing, and 
simplifying the present New York Code, reported to the Legislature the 
result of their six months’ work. Six months has proved too short to allow 
a full performance of the duties imposed upon the Commission. Accord- 
ingly the Commissioners make no attempt to suggest in detail the features 
of the new code: nor have they found it practicable in the limited time to 
make a comparative study of the various State and foreign procedure codes. 
Such an examination of other codes and specific propositions for a revised 
New York Code are to be reported a year hence. 

The first part of the present report deals with civil procedure in an- 
cient countries, including in its range systems of procedure as widely 
separated, geographically at least, as those of ancient Ireland, Greece, 
Persia, and Hindustan. The second part contains a list of modern 
states and countries, with an enumeration in case of each, of the codes, 
statutes, and other sources of information regarding the procedure in 
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vogue. The third and last division of the report gives in outline the 
history of civil procedure in New York. According to the Commis- 
sioners’ computation twenty-five hundred code amendments and statutes 
relating to practice, enacted since the organization of the State govern- 
ment, besides hundreds of special, local and temporary acts, represent 
the tortuous evolution of the present unsatisfactory code. The sugges- 
tions thrown out as to the general lines along which reform should be 
made, indicate an inclination on the part of the Commissioners to revise 
and expand the present code, rather than create a new one. The 
proposition, however, to extend the scope of the code so as to include as 
procedure “whatever requires the attention of a court in enforcing or 
protecting the rights of citizens” —however remote its application — 
cannot escape much adverse criticism. The test of inclusion is too 
indefinite. Simplicity and uniformity of procedure are not associated 
with a miscellaneous code. 

The report has, on the whole, broken the ground well for the work to 
follow; and for this the Commissioners are deserving of praise. But 
the.report has done little more than this, and the crucial task of revision 
yet remains. Despite the care which characterizes the present report, it 
still seems better to put the task of revision on free shoulders; not to 
add it to the burden of revising the General Statutes, which is already 
imposed upon the Commissioners. 





EXTRADITION PROCEEDINGS — WHaT LAW DETERMINES CRIMINALITY 
or Acr?—If the United States demands of Canada the extradition of a 
fugitive from justice, must it be proved before the Canadian tribunal that 
the act charged is a crime according to both United States and Canadian 
law? If not, which law is to be considered? The Extradition Act of 
Canada, following the usual language of treaties, provides that a prisoner 
shall be surrendered only upon such evidence of criminality as would, 
under Canadian law, justify his committal for trial if the crime had been 
committed in Canada. At first glance it would appear that Canadian law 
should determine merely this question of the amount of evidence necessary, 
and that, as the crime, if any, has been committed against the laws of 
the United States, those laws alone should determine substantively whether 
or not there has been a crime. And that is the opinion expressed by 
Armour, J., in Re Phipps, 1 Ont. R. 586, 609-610, and by the majority 
of the court in Jz the Matter of Fohn Anderson, 20 U. C. Q. B. 124. But 
such treaty or statutory provisions have generally been interpreted as pro- 
viding that the laws of the surrendering country must be considered, not 
only on points of evidence, but also on the ultimate question of whether 
the act alleged constitutes one of the extradition crimes. (See Jn re Wind- 
sor, 6 B. & S. 522.) And the weight of Canadian authority is to that 
effect. Jn re Smith, 4 U. C. P. R. 215 ; Moore on Extradition, § 429, and 
cases cited. 

The further question, as to whether the act must also be shown to be a 
crime according to the laws of the demanding country, was raised in the 
recent case of Jn re Murphy, 22 A. R. 386 (as abstracted in 31 Canada 
Law Journal, 594), and the Court of Appeals of Ontario was evenly 
divided in its answer. The language of the Extradition Act seems to be 
equally susceptible of either interpretation, so that the question is left 
to be decided on general principles. The opinion expressed by the 
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two judges, who held that it must be proved that the act alleged was 
a crime in the United States, seems clearly preferable, though accompanied 
by the apparently mistaken assertion that it must also be a crime of 
the same mame in Canada. ‘The chance that an act which is one of 
the extradition crimes under the law of the surrendering country, will not 
be a crime at all in the demanding country, is certainly slight. And if the 
criminality of the act under the former law is shown, the burden of proof 
may well be cast on the prisoner to show that it is not a crime according 
to the law of the demanding country. But if he satisfies that burden 
of proof, he clearly has shown himself guiltless of crime, and should go 
free. It is believed that this view is in accord with the weight of authority. 
In re Bellencontre, [1891| 2 Q. B. 122; Re Phipps, 1 Ont. R. 586; 
Moore on Extradition, § 429. 





WHEN WILL DECEIT LIE ON A BROKEN PROMISE? — In a recent Missouri 
case, Traber v. Hicks, 32 S. W. Rep. 1145, the defendant had contracted 
with the plaintiff to do a certain thing, without disclosing that a previous 
contract with a third party prevented performance. The plaintiff brought 
an action of deceit. The argument that the defendant’s wrong was a 
mere breach of contract was dismissed by the court, and the plaintiff was 
allowed to recover, on the ground that there was concealment of a material 
fact, namely, the outstanding agreement with the third party, which it was 
the defendant’s duty to disclose. As the other elements of deceit were 
present, the case was without doubt rightly decided. It suggests the query 
as to whether the court would have been willing to go one step further, and 
hold the defendant liable for deceit if he had not put it out of his power 
to perform, but had merely intended not to perform, at the time he made 
the promise. 

This question has not often arisen, as generally the simpler remedy is to 
be obtained in an action of contract. But it becomes material in cases 
where, for one reason or another, it is either inexpedient or impossible to 
obtain redress in the latter form of action. What little authority there is on 
the point is in conflict. The latest treatise on torts contains an assertion 
to the effect that an action of deceit does not lie for failure to perform a 
promise, though the promisor never intended to perform, and the promisee 
has altered his position and suffered damage. 1 Jaggard on Torts, 583. 
And the view that such an act is not fraudulent has been taken by a few 
courts. Fenwick v. Grimes, 5 Cranch C. C. 439; Bangue Franco-Egyp- 
tienne v. Brown, 34 Fed. Rep. 162, 192. On the other hand, it is generally 
held that preconceived design in a buyer not to pay for the goods is such 
fraud as will vitiate the sale. (See the exhaustive opinion of Doe, J., in 
Stewart v. Emerson, 52 N. H. 301.) And in other cases a promise made 
without intent to perform, merely to induce some act on the part of the 
promisee, has been held fraudulent. Dowd v. Tucker, 41 Conn. 197 ; Good- 
win Vv. Horne, 60 N. H. 485. 

The simple question, apparently, is whether there is any misrepresenta- 
tion of a present fact. As a promise relates to the future, courts have 
jumped at the conclusion that there is none. But a promise to do an act 
in the future certainly carries with it a representation of present intention 
to perform, just as certainly as the promise in Zvadber v. Hicks, included 
a representation that the promisor had not put it out of his power to 
perform. And that a representation of present intention is a statement of 
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fact has rarely been disputed since Bowen, L. J., declared, in Zdgington v. 
Fitzmaurice, L. R. 29 Ch. Div. 459, that “the state of a man’s mind is as 
much a fact as the state of his digestion.” If, then, this misrepresentation 
of a present fact is accompanied by the other elements of deceit, it seems 
clear on principle that the action should be allowed. See 1 Bigelow on 
Fraud, 484. Whether or not it would be expedient in practice is quite 
_ another question. . 





SPECIAL LEGISLATION — CLOSING BARBER SHOPS ON SuNDAY. — The con- 
stitutionality of so called “special legislation” has again been denied in 
Illinois. An act to close barber shops on Sunday was reviewed by a minor 
court in Zhe People v. Eden (28 Chicago Legal News, 100), and decided 
squarely on the ground that the legislature made an arbitrary discrimination 
against a special class. Although the court remarked upon there being a 
deprivation of liberty and property, it admitted at the end of the decision 
that, had the law applied to all kinds of business, it would have been valid. 
The objection was, then, not that the legislature had forbidden an occupa- 
tion on Sunday, but that it had singled out a particular trade, and had not 
extended its prohibition to others also. It is submitted that this omission is 
a matter of legislative discretion, and does not furnish a proper occasion for 
interference by the judiciary. 

The way.in which American courts have come to exercise a supervision 
over legislation, and the limits to which such supervision is subject, have 
been discussed elsewhere. (Professor Thayer, in 7 HARVARD Law REVIEW, 
129. See also g HarvarD Law Review, 277.) It is enough to say here 
that the making of laws has been intrusted to the legislative branch of the 
government, and so long as the actions of the legislature are such that one 
could conceive them to have been actuated by some rational public reason, 
the legislature must be deemed to have acted within its province. An anal- 
ogy may be found in the discretion given to a jury on matters of fact; a 
verdict will not be set aside so long as a reasonable man could possibly have 
entertained the jury’s opinion. 

Applying this test to the subject of special legislation, can it be said, for 
example, that a reasonable man could not by any possibility have seen fit 
to apply a Sunday closing rule to barber shops without at the same time 
applying it to other trades? Some rational reason must be found, it is said, 
for singling out barber shops; another way of putting it is to say that some 
rational reason must be shown why the legislature did not go farther. It 
would not be argued that the legislature must go, if at all, to the full length 
of closing all shops, including that of the apothecary. Some line must be 
drawn ; and it is conceivable that the legislature may from their present 
knowledge feel incompetent to draw that line. They may feel sure that 
barbers should fall on the prohibited side, and yet be in just doubt as to 
other occupations. Can it be said, then, that the legislature might not have 
had a reasonable ground for declining to carry their prohibition to its utmost 
extent? If not, then there is a conceivable reason why it should have 
stopped where it did. If, whenever a mischief arose in any particular in- 
stance, it were necessary for the legislature to consider all other possible 
instances to which they might think the mischief applied, legislation would 
indeed be a slow process. 

There has been a tendency in some of our States, especially in Illinois, 
to drift away from what is here conceived as the proper view of the power 
of a legislature to pass “special legislation.” On the other hand, the 
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Supreme Court of the United States has repeatedly affirmed that because 
legislation is special it does not therefore deny the equal protection of 
the laws. Missouri Pac. R. R. v. Humes, 115 U.S. 512; Barbier v. 
Connolly, 113 U.S.27; Missouri R. R. v. Mackey, 127 U.S. 205 ; Minne- 
sota R.R. v. Beckwith, 129 U.S. 27. In Soon Hing v. Crowley, 113 U.S. 
704, it was said, ‘* The specific regulations for one kind of business, which 
may be necessary for the protection of the public, can never be the just 
ground of complaint because like restrictions are not imposed upon other 
business of a different kind. ‘The discriminations which are open to ob- 
jection are those where persons engaged in the same business are sub- 
jected to different restrictions, or are held entitled to different privileges 
under the same conditions. It is only then that the discrimination can 
be said to impair that equal right which all can claim in the enforcement 
of the laws.” See also an able dissenting opinion in State v. Loomis, 115 
Mo. 307. 





Is A TRusT INVALIDATED BY LACK OF BENEFICIARIES? — A recent Ala- 
bama case, Festorazzi et al. v. St. Foseph’s Church of Mobile et al., 18 So. 
Rep. 394 (Ala.), raises again the question involved in Morice v. Bishop 
of Durham, 10 Vesey, 521, whether under a bequest for an indefinite 
object the trustee shall be allowed to carry out the testator’s wishes. 
The court decreed that the trustees of a bequest ‘“‘to be used in solemn 
masses for the repose of my soul,” should not perform the trust, but that 
the sum must be held in trust for the testator’s next of kin. This 
accords with Morice v. Bishop of Durham, and decisions in several of the 
American States, particularly New York, where the doctrine was made 
famous by the ruling on the “Tilden Trust.” The doctrine obviously is 
based on the fact that there is nobody who can compel performance 
according to the terms of the will, and therefore there is no legal trust. 
But under this doctrine the testator’s wishes are utterly defeated. It is 
admitted that if the honorary trustee does not choose to fulfil his trust, 
he should become constructive trustee for the testator’s next of kin, since 
the testator never intended him to receive the benefit, and next to the 
intended beneficiary the testator’s next of kin have the best equitable 
right. But it would seem to be better justice and equally good law that 
where the trustee is willing to fulfil his duty he should not be interfered 
with. 

In most jurisdictions an exception to this doctrine of Morice v. Bishop 
of Durham is taken in the case of charitable trusts. Even in New York 
the exception is now established by statute. The place of the cestui gue 
trust is assumed by the State. In Massachusetts and Pennsylvania a 
bequest for masses is held to come within this exception. But elsewhere, 
on the theory of Morice v. Bishop of Durham, a bequest for masses is 
void, except in Ireland, where by numerous decisions the trustee is al- 
lowed to fulfil the trust. In England such a bequest is void as a super- 
stitious use (1 Ames’s Cas. on Trusts, 210, 211); yet a gift znter vivos 
upon trust for masses is in general valid, even in New York, where AZorice 
v. Bishop of Durham is in other respects followed to the bitterend. In 
addition to these departures from Morice v. Bishop of Durham, there are 
several groups of cases indistinguishable from it in principle, in which 
equity judges have declined to prevent the performance of a purely 
honorary trust. Such cases are those of bequests in trust for erection 
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of monuments, maintenance of pet animals, and transportation and libera- 
tion of slaves. 

Both on principle and on the authority of the adverse decisions, the doc- 
trine of Morice v. Bishop of Durham, it is submitted, ought not to be fol- 
lowed except in jurisdictions absolutely bound by their own precedents. 
The court should interfere at the instance of the testator’s next of kin only 
where there has been a failure or refusal to perform the imposed duty. See 
5 HarvarD Law REvIEw, 389-402. 





PURCHASE OF OUTSTANDING TITLE BY A TENANT IN Common. — In 
Van Horne v. Fonda, 5 Johns. Ch. 388, Chancellor Kent declared that it 
was inconsistent with good faith and the mutual obligations arising from 
community of interest for one tenant in common to purchase an outstand- 
ing paramount title for his exclusive benefit, and that he did not propose to 
sanction it. Thus was laid the foundation ofa rule which has since become 
well settled in our law. Whatever title is so acquired inures equally to the 
benefit of the cotenant, provided only the latter elects, within a reasonable 
time, to accept it and bear his portion of the expense. Courts follow the 
lead of the distinguished Chancellor in finding a reason for the rule in the 
relations of mutual trust and confidence created by joint interest in a 
common subject. That there may well be cases of cotenancy where no 
such relation in fact exists, has always been recognized (see Van Horne v. 
Fonda, supra), and accordingly an exception, which two recent cases illus- 
trate, has grown up beside the rule. In Stevens v. Reynolds, 41 N. E. 
Rep. 931, the Indiana court held that the rule does not apply where the 
original interests of the cotenants were acquired under different instru- 
ments, from different sources, and at different times; and the Texas court, 
in Fielding v. White, 32 S. W. Rep. 1054, reached a similar conclusion, 
laying stress on the additional fact that there had never been any under- 
standing between the parties concerning their interests in the land. Both 
courts base their conclusions on the absence of that relation of mutual 
trust on which Chancellor Kent founded his rule, and the results reached 
are in accord with the weight of authority. ston v. Piggott, 94 Ind. 
14; Roberts v. Thorn, 25 Tex. 728; King v. Rowan, 10 Heisk. 682; 
Freeman on Cotenancy and Partition, § 155. Contra, Bracken v. Cooper, 
80 Ill. 229. 

The doctrine laid down in these cases certainly seems unexceptionable. 
But the general rule itself, to which they establish an exception, though 
unassailable in point of authority, appears to be somewhat objectionable 
in principle. Apart from special circumstances, what relation of trust 
exists between tenants in common which the law can recognize? They 
may in general deal with each other as with strangers. One may drive 
as sharp a bargain as he pleases in buying out the other’s interest. Un- 
fair and dishonorable as it may often be for one to oust the other by the 
purchase of a superior outstanding title, it is hard to see what principle 
of law there can be to forbid it. If, indeed, the tenants are partners, 
or if one is given charge of the common property by the others, or any 
other circumstances exist which give rise to a real fiduciary relation be- 
tween them, the courts may well regard the act under discussion as a 
breach of obligation. But the bare fact of tenancy in common, where 
there is actually no relation of mutual confidence, should entail no such 
consequences. 

56 
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WHEN DOES A COLLECTING BANK BECOME A DEBTOR? — Two recent 
cases sharply illustrate the divergence of judicial opinion regarding the 
liabilities of a bank that has collected paper for another. In one instance 
the collection was made before the insolvency of the collecting bank, and 
after insolvency the latter was held a trustee for the amount collected. 
Winstandley v. Second Bank of Louisville, 41 N. E. Rep. 956 (ind.). In 
the other case the collection was made after insolvency, but before assign- 
ment, and the collecting bank was held a debtor. Sayles v. Cox, 32 S. W. 
Rep. 626 (Tenn.). 

The Indiana court assumes that the collecting bank was a trustee, and 
devotes itself chiefly to the discussion of whether the trust fund can be 
traced into the bank assets. This assumption seems erroneous. The 
ordinary understanding and usage between banks and their customers, 
when notes are indorsed to a bank for collection, is not that the bank is 
to keep separate the proceeds and remit them é# specie, but that they are 
to be turned into the general funds of the bank, which then becomes 
liable for the amount either bya check to the customer, or a draft in his 
favor upon some third person. Such being the usual understanding, it is 
just to hold, in the language of the Massachusetts Supreme Court, that 
‘one who collects commercial paper through the agency of banks must 
be held to impliedly contract that the business may be done according 
to their well known usages, so far as to permit the money collected to 
be mingled with the funds of the collecting bank.” Fveeman’s Bank 
v. National Tube Co., 151 Mass. 413. As pointed out in Zinkham v. 
Heyworth, 31 Ill. 519, banks charge no fee for holding money collected, 
except the right to use it until it is demanded, and if they are not -to be 
allowed to exercise this, they must be entitled to compensation as safety 
deposit companies for moneys collected, — an idea not apt to enlist com- 
mercial favor. Certainly all arguments based upon commercial convenience 
and usage support the view that after collection the collecting bank should 
be considered a debtor, and if it becomes insolvent before the customer 
has been paid the latter must come in with the other general creditors. 
Nothing in this, of course, prevents a collecting bank from making itself a 
trustee by special understanding with its customer, as in Bank v. Weems, 
69 Tex. 489. 

The Tennessee case errs in the opposite direction. When the officers 
of a bank know it to be insolvent at the time they accept the paper for col- 
lection, it is a fraud upon its customer for the bank to take the proceeds in 
exchange for its own liability, and after collection they should be treated as 
trust property for the customer’s benefit. Somerville v. Beal, 49 Fed. Rep. 
790; Fockusch v. Towsey, 51 Tex. 129. 





RECENT CASES. 


ACCIDENT INSURANCE — CONSTRUCTION OF PoLicy. — Hé/d, under a policy insur- 
ing “against the loss of the money value of his time,” a recovery may be had for time 
actually lost, though the employer of the insured continued his pay during his dis- 
ability. Globe Acc. Ins. Co. v. Helwig, 41 N. E. Rep. 976 (Ind.). 

Whether or not an ordinary accident policy is a contract of indemnity, there can be 
no doubt that the court was right in assuming this particular one to be of that nature. 
As to the question of loss to the plaintiff when his employer had continued his wages, 
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it would seem to turn on whether the amount received was derived from the enforce- 
ment of a legal right, or was a pure gift. Proceeding on the latter assumption, as the 
court did, the decision is sound, but the former case might easily arise, as, for instance, 
by the temporary illness of a school teacher. 


ADMIRALTY — SUBJECT MATTER OF SALVAGE—GAS FLOAT IN A RIVER.—A 
float, fifty feet long, with ends shaped like the bow of a vessel, but without mast or 
rudder, was moored in a river as a beacon. It contained a gas cylinder, the light being 
fixed on a structure fifty feet high, the gas supplying it continuously for six weeks. 
No one was stationed upon the float, which went adrift, and was secured by the plain- 
tiff, who assisted the Trinity yacht in getting it off. e/d, the float was not subject 
matter of salvage. Gas Float Whitton, No, 2,12 The Times Law Rep. 109. 

The opinion emphasizes the point that jurisdiction as to salvage is limited to claims 
for services to a ship, her equipment, cargo, etc. And the term “ship” is to be used 
only in the ordinary meaning among those conversant with shipping business. A more 
liberal construction seems to have been placed upon the word in 7he Mac, L. R. 7 Pro. 
Div. 127, where a hopper barge was held subject of salvage. Certain passages in the 
opinions in the latter case might well justify the position taken by the respondents in 
the present appeal. In America the cases conflict upon both points. 4 Raft of Spars, 
Abb. Adm. Rep. 485 ; Fifty Thousand Feet of Timber, 2 Lowell, 64, and Bywater v. A 
Raft of Piles, 42 Fed. Rep. 917, hold the articles named subject to salvage, though of 
course not to be defined as “ships.” Zome v. Four Cribs, Taney’s Dec. 533, and the 
English case of Palmer v. Rouse, 3 H. & N. 505, are apparently contra, though perhaps 
affected by custom or statute. Cofe v. Valette Co., 119 U.S. 625, held, that the District 
Court had no jurisdiction over the salvage of a floating dry dock, and the court seems 
to incline to the strict definition of the principal case, though noticing (p. 630), without 
comment, the conflict of authority in regard to timber. But perhaps, as is said in 42 
Fed. Rep. 917, the cases vary so widely in their circumstances that all of the decisions 
may be reconcilable, though not without infringing upon the strict rule laid down in 
the principal case. 


AGENCY — VICE-PRINCIPAL BECOMES FELLOW SERVANT WHEN.— Plaintiff’s in- 
testate was killed while engaged in a work in which the foreman of the shop was 
assisting him. It was no part of the business of the foreman to assist the deceased. 
Held, the foreman was a fellow servant of the deceased, not a vice-principal, by virtue 
of their being engaged upon the same work. AHartford v. No. Pac. R. R., 64 N. W. 
Rep. 1033 ( Wis.). 

The decisions on this point are numerous and there is some conflict in the results 
reached, but since Rai/roud Co. v. Baugh, 149 U. S. 368, the doctrine of the principal 
case has been pretty well established. Hanna v. Granger, 28 Atl. Rep. 659 (R. L.), is 
a recent well considered decision in accord. 


CARRIERS — LIABILITY OF A RAILWAY COMPANY FOR A TORT OF ITS SERVANT. 
— Plaintiff’s intestate was shot by the depot agent of the defendant railway for abusive 
language. Deceased had called to receive his baggage, and, having been given receipts 
for it, was stepping out of the door when he was hit by the bullet. é/d, a finding by 
the jury that the agent was acting within his employment so as to render the railway 
company liable will not be disturbed. Daniel v. Petersburgh Ry. Co., 23 S. E. Rep. 327 

N. C.). 

The case is a close one. The trial court might have been justified in ordering a con- 
trary finding, on the ground that the agent was acting from a sole motive, and that his 
employment as regarded the decedent had ceased. As to such action by the trial 
judge, it is interesting to compare the case with McGilvray v. West End St. Ry., 164 
Mass. 122, deciding that a street railway company is not liable for an assault by a con- 
ductor on a person who had just alighted from the car outside the car-house. If the 
decision of the majority of the court is not open to exception in the principal case, the 
language of the concurring judge is, as he seems to put the liability on the ground of 
common carrier, regardless of whether or not the agent was acting at the time in the 
course of his employment. Does a railway company owe the duty of insurer to a man 
on its premises in decedent’s position? Surely not. The contract of carriage was at 
an end, ‘ 


CARRIERS — SLEEPING CAR COMPANIES — LIABILITY FOR Money Lost By PAs- 
SENGER. — The plaintiff sues the Pullman Company for a sum of money lost at night 
while he was a passenger on one of its cars. He/d, the company’s duty is to maintain 
such a watch “as may be reasonably necessary to secure the safety” of such of the 
passenger’s goods as are properly in his possession as a traveller. If the loss occurs 
while the passenger is asleep, the burden is on the company to prove such case. 
Kates v. P. P. C. Co., 23 S. E. Rep. 186 (Ga.). 
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Ever since sleeping cars have been in general use, the courts with almost uninter- 
rupted regularity have decided that inasmuch as the sleeping car companies are neither 
innkeepers nor common carriers, they are not under the extreme liability attaching to 
those occupations. /. P. C. Co. v. Smith, 73 Ill. 360; Blum v. S. P. P. C. Co., 1 Flippin, 
500; Lewis v. V. Y. P. C. Co., 143 Mass. 267. The Georgia court discusses the rela- 
tionship of the company to the passenger on its own merits, and, notwithstanding the 
necessity which the sleeping car has become, the defenceless condition of the passenger, 
and the consequent resemblance to that state of facts which developed the heavy 
responsibility of the innkeeper, reaches the same conclusion as the cases cited. The 
single case opposed to the current of authority is P. P. C. Co. v. Lowe, 28 Neb. 239, 
holding the company an innkeeper. 


ConFLICT OF LAWS— FOREIGN JUDGMENTS — CONCLUSIVENESS. — Held, Judg- 
ments rendered in France, by whose laws judgments of the United States courts are 
reviewable on their merits, are not conclusive when sued upon in the United States, 
but are only prima facie evidence of the justice of the plaintiff’s claim. (Fuller, C. J., 
Harlan, Brewer, and Jackson, JJ., dissenting.) Hilton v. Guyot, 16 Sup. Ct. Rep. 139. 

The case presents a fundamental question, and one likely to occur very often. The 
decision, therefore, is of more than ordinary importance. On strict common law 
principles it can hardly be supported. It has long been settled that our courts will 
respect and enforce private rights acquired under foreign laws, and it is difficult to see 
why a right acquired under a foreign judgment does not come within this category. 
The fact that France does not recognize United States judgments as conclusive would 
seem to be a political argument, rather than a legal ground, for refusing to recognize 
the judgments of France. It presents a question of the comity of nations. The court 
falls into the error of supposing that comity means reciprocal courtesy. If comity is 
a part of the common law, as we believe it to be, the courts have no discretion to apply 
it in one way to one country and in another way to another country. The dissenting 
opinion of Mr. Chief Justice Fuller seems entirely sound. 

The decision follows the rule adopted in most of the Continental countries, and which 
was formerly the rule in England; Roach v. Garvan, 1 Ves. Sr. 157; but has since been 
disapproved by the English courts, which now hold that foreign judgments are impeach- 
able only on the ground of fraud or lack of jurisdiction. Mouvion v. Freeman, 1§ App. 
Cases, 1,9; Goddard v. Gray, L. R. 6 Q. B. 139-148. Some of our State courts are in 
accord with the modern English doctrine, and treat foreign judgments as conclusive. 
Dunstan v. Higgins, 138 N.Y. 70 (1893); Rankin v. Goddard, 55 Me. 389; Baker v. 
Palmer, 83 Ml. 568. 


CONFLICT OF LAWS— FOREIGN JUDGMENT — SERVICE OF PROcEss.— A defend- 
ant who is duly served with process while temporarily in Sweden, and who appears by 
attorney, is amenable to the jurisdiction of its courts, and a judgment against him 
will be enforced in the courts of England. Carrick v. Hancock, 12 The Times Law 
Rep. 59. 

A foreign judgment 2” fersonam obtained without service of process on the defend- 
ant is internationally invalid, but if the defendant appears, though under protest, any 
judgment will be enforced by the courts of his domicil if the court of original judgment 

ad jurisdiction. Voinet v. Barrett, 58 L. J. Q. B. 39; Botssidre & Co. v. Brockner & 
Co.,6 The Times Law Rep. 85. The court holds also that the duty of allegiance is 
correlative with the protection given by a state to every one within its territory, and 
that a valid service of process may be made upon a defendant as soon as he enters the 
country, irrespective of the time he intends to remain. 


CONFLICT OF LAWS — GFNERAL COMMERCIAL LAW — RIGHT OF STATES TO 
CHANGE. — Defendant in Wisconsin put his name on the back of a note payable in 
Massachusetts. According to decisions in Wisconsin, this made him an indorser; 
according to United States decisions, he was a joint maker. A statute in Massachu- 
setts made notice to such person necessary to his liability. Ae/d, that the United 
States court would not follow the decisions of the State court in matters of general 
commercial law, and that defendant was a joint maker; but that the court would apply 
the statute of Massachusetts, under which defendant was not liable. PAipps v. Hard- 
ing, 70 Fed. Rep. 468. 

The first point is the settled doctrine in the Federal courts. It was argued from this 
and from certain language in Swift v. Tyson, 16 Pet. 1, 18, and Watson v. Tarfley, 18 
How. 517, 521, that State statutes should also be disregarded. The dicta referred to 
do give ground for the contention, but the court refuses to follow them and limit the 
legislative power of the States. The decision on the second point cannot be objected 
to in effect, but it seems perhaps to be somewhat inconsistent with the first. 
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CORPORATIONS — LIABILITY OF PROMOTERS.— Several persons associated them- 
selves for the purpose of organizing a corporation, entered into contracts in the name 
of the proposed corporation, and then abandoned their purpose. e/d, the relation of 
such promoters to each other is that of principal and agent, and each is liable for such 
contracts as he authorized or ratified. Roberts Manuf. Co. v. Schlick, 64 N. W. Rep. 
826 (Minn.). 

this is -% doctrine admirably stated in Johnson v. Corser, 34 Minn. 355, and, it is 
submitted, is correct. The notion that such promoters are liable as partners or 
nothing (Martin v. Fewell, 79 Mo. 401), is indefensible. The ordinary principles of 
agency cover the case. 


Equity— ASSIGNMENT FOR BENEFIT OF CREDITORS — MARSHALLING ASSETS. — 
Where a debtor made a general assignment for all his creditors, it was he/d tuat a 
creditor whose debt was partly secured by a lien on specific property could recover 
from the assignee on the basis of his whole debt without deducting the amount which 
he would realize on his separate lien. Winston v. Biggs, 23 S. E. Rep. 316 (N.C.). 

In many States a secured creditor is allowed to receive a dividend only upon the 
balance remaining unpaid after exhausting his security. Wurtz v. Hart, 13 Lowa, 515; 
National Union Bank v. National Mechanics’ Bank, 30 Atl. Rep. 913 (Md.); Merchants’ 
Bank v. Eastern Ry. Co. 124 Mass. 518. The prevailing view, however, is in accord 
with the principal case. A/len v. Danielson, 15 R. I. 481; West v. Bank of Rutland, 19 
Vt. 403; Paddock v. Bates, 19 Ill. App. 470; Moses v. Ravlet, 2 N. H. 488; Graeff’s 
Appeal, 79 Pa. St. 146; Kellock’s Case, L. R. 3 Ch. App. 769. These latter cases, it is 
submitted, are correct, resting on the theory that the security is something collateral, 
and does not reduce the debt, but only secures the creditor gro ¢anto in case the debtor 
cannot pay. 


Equity — INJUNCTION TO RESTRAIN COLLECTION OF DEBT BY ASSIGNING 
CREDITOR. — Defendant was indebted to plaintiff, and W. was indebted to defendant. 
Defendant made a written assignment to plaintiff of W.’s debt to him, and W. assented. 
Defendant then sued W. for the debt assigned and recovered, W. failing to protect 
himself by pleading the novation. Plaintiff now petitions for an injunction to restrain 
defendant from collecting the judgment. /e/d, that plaintiff still had his remedy at 
law against W., who had subjected himself to a double reGovery. Injunction refused. 
Perry v. Thompson, 18 So. Rep. 524 (Ala.). 

Plaintiff’s rights of course are not prejudiced unless W. is insolvent, in which case 
the injunction should have been granted. 


Equity — STATUTE OF LIMITATIONS — MISTAKE. — The plaintiff in this case 
claims under a will which was discovered twenty years after the testator’s property had 
been distributed among his next of kin. Hé/d, that the action was not barred, since 
there was mutual and blameless mistake. Craw/ford’s Adm’r v. Smith’s Ex’r, 23 S. E. 
Rep. 235 (Va.). 

In this country the statute of limitations operates as a bar in equity, as well as 
law, ex suo vigore. But where through fraud or mistake it would be inequitable to per- 
mit it to bar the suit, courts of equity interpose, as in England. Fraud and mistake 
come within the same rule. Brooksbank et al.v. Smith, 2 Younge & Coll. 58; Hough v. 
Richardson, 2 Story, 659; Story’s Equity Jurisprudence, § 1521 a. 


EVIDENCE — CONFESSION — ADMISSIBILITY. — é/d, that a confession to an officer, 
who informed his prisoner “ that it might go lighter with him if he told all about” the 
crime, was admissible as evidence. Zhomas v. State, 32 S. W. Rep.771 (Tex.). 

The decision is based upon the erroneous assumption that a positive promise is 
necessary in order to render a confession inadmissible. It might well have been held 
that the officer’s words to the defendant furnished an inducement fatal to the trust- 
worthiness of the confession, and this conclusion is authorized in the books. Com. v. 
Curtis, 97 Mass. 574; State v. York, 37 N. H.175. Of course, were a positive promise 
made, the confession obtained thereby would be properly excluded. Such was the 
decision in the recent case of State v. Smith, 18 So. Rep. 482 (Miss.). 


EVIDENCE — INSANITY. — Defendant was indicted for burglary; plea insanity. 
ffeld, that evidence by the prisoner’s mother that she had another son, an imbecile 
from birth, should be admitted. Schaeffer v. State, 32 S. W. Rep. 679 (Ark.). 

The court cites People v. Garbutt, 17 Mich. 9, as directly in point, and the decision 
follows the weight of authority in this connection. Such evidence of a family trait is 
cumulative, and is only admissible in connection with and in support of other evidence 
tending to a direct proof of the same fact. This the court recognized in the present 
case. See Snow v. Benton, 28 Ill. 306; People v. Smith, 31 Cal. 466; and Wharton & 
Stilé’s Medical Jurisprudence, §§ 375, 377. 
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EVIDENCE — HEARSAY CONTRADICTING DYING DECLARATIONS. — Held, that 
dying declarations may be impeached by proof of previous contradictory statements 
by the deceased. State v. Lodge, 33 Atl. Rep. 312 (Del.). 

The general rule is that a witness can be discredited by proof of contradictory state- 
ments made out of court, only where he has been given an opportunity to explain. 
1 Greenleaf on Evid., § 462. In accordance with this, such statements have been held 
inadmissible where it has been impossible to call the attention of the witness to them. 
Weir v. McGee, 25 Tex., Supp., 20, where the testimony was by interrogatories, and the 
witness not in court. Craft v. Comm., 81 Ky., 250, and Ayres v. Watson, 132 U.S. 394, 
where the witness had died. These cases seem closely in point, and the argument of 
the court here is not altogether satisfactory. It is that, since the defence is deprived 
of cross-examination in the matter of the dying declarations, the previous statements 
should be admitted without the usual foundation, in order to offset the loss. This 
sounds like an attempt to make a right of two wrongs. One judge dissents. 


EVIDENCE — OTHER CRIMINAL ACTS TO PROVE INTENT. — Defendant was on 
trial for manslaughter. One Emma Hall died on February 3, 1895; her death was the 
result of an abortion. Deceased was shown to have gone to the house at which her 
death occurred, for the purpose of having a criminal operation performed. Defendant 
was shown to have attended her from January 25 until her death. Defendant was 
proved to have concealed and lied about the circumstances of Emma Hall’s death. 
Held, that the testimony of three witnesses, that defendant had performed operations 
upon them at the house where deceased died, and about the same time, was properly 
admitted. People v. Seaman, 65 N. W. Rep. 203 (Mich.). ‘ 

The testimony of these three witnesses tends to prove that defendant treated de- 
ceased with the purpose and object of procuring an abortion. Since this evidence has 
probative force tending to prove defendant’s purpose or intent in his attendance 
upon deceased, the objection that to admit this evidence is to admit evidence of other 
criminal acts of defendant is not fatal. In Reg. v. Briggs, 2 Moody & R. 199, the de- 
fendant was on trial for robbery ; a witness was allowed to testify that defendant had 
committed another robbery in the same vicinity, and about the same time as the rob- 
bery for which defendant was on trial. The authorities fully sustain the admission of 
the evidence objected to in the principal case. People v. Sessions, 58 Mich. 594; Kra- 
mer Vv. Com., 87 Pa. St. 299; Thayer v. Thayer, to1 Mass. 111; Reg. v. Gray, 4 F. & F. 
1102; Reg. v. Dorset, 2 Cox C. C. 243; Reg. v. Garner, 3 F. & F. 681. 


INSURANCE — MARINE — VALUED POLICY AGAINST FIRE— DAMAGE BY STRAND- 
ING.—A ship, insured by a valued policy against fire, became a constructive total loss 
through stranding, and while stranded was totally consumed by fire. e/d, that the 
underwriters were liable, and that the valuation in the policy was binding. Woodside 
v. Globe Marine Ins., 12 The Times Law Rep. 97. 

The principal question in the case would seem to be whether the ship, at the time 
of the fire, could still be fairly deemed a ship, or must be regarded as a mere collection 
of materials. The case was argued under what seems to have been an agreement 
supporting the former view. It bears an analogy to those in which a building, by reason 
of explosion, storm, or otherwise, has collapsed, and the ruins have caught fire and 
been consumed. The question in such cases is whether, at the time of the burning, the 
building may still be called such, or must be deemed merely a heap of rubbish, the law 
seeming in the first case to permit a recovery upon the policy, though for fire only. 
Nave v. Mut. Ins. Co. 37 Mo. 430; Evans v. Columbian Ins. Co., 44 N. Y.146; May, 
Ins., § 412; Biddle on Ins., § 771. For the doctrine that the stated valuation deter- 
mines the amount of the insurer’s liability, see, in addition to the cases cited, /rving v. 
Manning, 1 H. L. C. 287. 


JUDGMENT LIEN— PRIORITY ON AFTER-ACQUIRED LAND.— The plaintiffs and 
defendants both had judgments against a third party, who, after the judgments had 
been rendered, acquired the land in dispute. A statute provided that a lien should 
arise on any after-acquired land in favor of the judgment creditor. The defendants’ 
judgment in this case was senior, and they claimed satisfaction of their judgment in 
full before the junior judgment of the plaintiffs should attach. e/d, that the liens of 
the docketed judgments attaching to the land at the same moment, there should be no 
priority, and the proceeds of the land should be applied fro rata to the judgments. 
Moore et al. v. Jordan et al., 23 S. E. Rep. 259 (N. C.). 

In Creighton v. Leeds, Palmer, & Co., 9 Or. 215, upon the same facts and under a 
similar statute priority of lien was allowed the senior judgment on the ground that, since 
the lien was an incident of the judgment, the priority of the lien would be coextensive 
with that of the judgment. This view seems sounder, and is maintained by a dissenting 
minority in the present case. Previous decisions in another State support neither of 
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these views, but give priority to the judgment creditor, who first proceeds to enforce 
his judgment. In one case this is explicitly based on the ground that the “ writ and 
not the judgment created the lien.” Séiss v. Clark, 39 Ill. 590; McDonald v. Crandall, 
43 Ill. 231 ; Freeman on Judgments, § 355. 


MUNICIPAL CORPORATIONS — COUNTIES — FAILURE TO REPAIR BRIDGE. — He/d, 
in the absence of a statute imposing such liability, a county is not liable for injuries 
resulting from defects in a bridge, though the county is under a duty to keep it in 
repair, and the non-repair is due to the negligence of the county officers. Board of 
Com’ rs of Jasper Co. v. Allman, 42 N. E. Rep. 206 (Ind.). 

This decision overrules a long line of Indiana cases, beginning with House v. Mont- 
gomery Co., 60 Ind. 580 (1878), and extending to Parke Co. v. Wagner, 138 Ind. 609 
(1894 . Therule that a county is a subdivision of the State for governmental purposes, 
and is not liable for the negligence of its officers, unless expressly made so by statute, 
is recognized by an overwhelming majority of the decisions, both English and American. 
The rule seems to have originated in the case of Russell v. The County of Devon, 2 T.R. 
667. The only jurisdictions now holding coutra to the general rule are lowa and 
Maryland. See Yordy v. Marshall Co., 80 Lowa, 405; Calvert Co. v. Gibson, 36 Md. 229. 
The opinion in the principal case contains a complete citation of the modern authorities. 


PARTNERSHIP — TRANSFER OF PARTNER'S INTEREST AFTER INSOLVENCY — 
RIGHTS OF FIRM CREDITORS. — A. of the firm of A. & B. transferred his interest in 
the firm assets to B. after the firm was known to be insolvent. B., according to the 
view of the majority of the court, agreed to hold the assets in trust for the firm credi- 
tors. B. conveyed to C., who took with full notice of all the facts. C. used the con- 
veyed property in his business under the name of C. & Co., holding B. out as his 
partner. In fact there was no partnership. //e/d, with a minority dissenting on both 
points, (1) that creditors of the ostensible firm of C. & Co., upon C.’s assignment in 
insolvency, were entitled to have the property used in C. & Co.’s business applied as 
firm assets to the payment of their claims ; (2) that creditors of the original firm of A. 
& B. should come in against this property pari fassu with the creditors of C. & Co. 
Thayer v. Humphrey, 64 N. W. Rep. 1007 (Wis.). 

Ordinarily, creditors of an ostensible partnership are entitled to priority of payment 
out of the property used in the business, upon the insolvency of the true owner. Jn re 
Rowland and Crankshaw, L. R. 6 Ch. Ap. 421; Ex parte Hayman, 8 Ch. Div. 11. In 
the present case, however, the creditors of C. & Co. should be postponed to the credi- 
tors of A. & B. to the extent that the assets of A. & B. can be found ix specie, or dis- 
tinctly traced. If B. agreed to hold in trust, of course C. took as trustee for the firm 
creditors of A. & B. If there was no agreement to hold in trust still, as the con- 
veyances of A. & B. were both made after the firm was known to be insolvent, both 
were void for fraud as against the firm creditors, who therefore have a prior lien on the 
original firm assets in the hands of C.’s assignees. Ex parte Mayon, 4 DeG., J. & S. 
664; Jn re Kemptner, L. R. 8 Eq. 286; Peyser v. Myers, 135, N. Y. 599 (semédle) ; Lind. 
on Part. (6th ed.), 347, 716. It is not suggested in the case that the firm creditors of 
A. & B. were guilty of laches. 


PERSONS — WIFE’S SEPARATE ESTATE IN EQUITY— WHEN CREATED. — Money 
which a husband allows his wife to acquire by the sale of poultry, etc., to use as she 
pleases, and of which he loses sight till it has been invested in real estate by her for 
eighteen months, forms her separate estate. If she refuses to complete the purchase 
of the land, and pleads coverture, the vendor can sell the land to reimburse himself for 
the amount unpaid by her. Sxodgrass v. Hyder, 32 S. W. Rep. 764 (Tenn.). 

At common law a wife had no separate estate. All her chattels and earnings vested 
-in her husband outright. Equity gradually modified this harsh doctrine, and allowed a 
wife an estate in property acquired by her, treating the husband as a constructive 
trustee. 2 Kent, 134,143. Under this rule she could recover property promised her 
by her husband from his heirs, provided the rights of creditors did not intervene. This 
was held in spite of the rule that husband and wife could not contract. Slamsing v. 
Style, 3 P. Williams, 337. As there was no statute in Tennessee enlarging the power 
of a married woman to bind herself by contract except in regard to conveyance of her 
estate, the court was bound by the common lawrule. But it thought there was sufti- 
cient evidence from which to imply a gift to the wife, and that consequently the money 
formed her separate estate in equity. The second point, viz., that the vendor could 
sell the estate to recoup himself for the unpaid purchase money, seems equally clear. 
The court’s ruling that the vendor had no right to a personal judgment against her is 
without exception in view of the weakness of the Tennessee statute in regard to mar- 
ried women. And though there is a division of opinion on the question whether a 
wife’s separate estate can be bound by implication on her contract, Murray v. Barlee, 
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3 Myl. & Keene, 209, holding that it can, and Yale v. Deverer, 22 N.Y. 4 1, that it 
cannot, the court’s ruling that it could not in this case is scarcely doubtful, as the 
evidence to show any implication was slim. 


PROPERTY — COVENANT OF WARRANTY — MARRIED WOMEN’S ACT. — Defend- 
ant’s wife owned real estate. Defendant lived on the land with his wife, and joined in 
her conveyance and covenant of warranty. The wife is dead. This is an action on 
the covenant by a remote grantee. He/d, defendant is not bound. The covenant does 
not run with the land; the defendant having no such privity of estate as is essential 
to carry a covenant of warranty. J/ygatt v. Coe, 42 N. E. Rep. 17 (N. Y.). 

This case is interesting as showing one of the results of the Married Women’s Act 
by which the wife holds absolute title to her real property as though she were unmar- 
ried. At common law the defendant would have been bound in this case, for he would 
have had an estate during coverture in his wife’s property, and this would have consti- 
tuted sufficient privity of estate to have carried the covenant with the land. odertson 
v. Morris, 11 Q. B. 916; Beale v. Knowles, 45 Me. 479. 


PROPERTY — EASEMENT IN STREET — ABANDONMENT. — Plaintiff owned propert 
abutting on a street over which the defendant company had erected an elevated road. 
This action was brought for damages for the obstruction of plaintiffs street easements. 
The defendant attempted to establish an abandonment of these easements by proof 
of the following facts. Plaintiff’s lot had been owned by one L., who had brought suit 
against the present defendant for the same obstruction. While the suit was pending, 
L. conveyed to G., the conveyance being accompanied by an attempt on the part of L. 
to reserve to himself by an unrecorded instrument the street easements and the right 
of suit for their obstruction. G. conveyed the lot to the plaintiff, who had no notice 
of this agreement. Then L. settled his action against the defendant company, and 
gave them a release from all claims by reason of the operation of their road, and 
declaring that he had intended such release at the beginning of his action. e/a, that 
there was no effectual abandonment by L.; that the unrecorded agreement between 
L. and G. was inoperative at law, and that the plaintiff was entitled to damages for the 
obstruction of his easements. vote v. Metropolitan El. Ry. Co. et al., 42 N. E. Rep. 
181 (N. Y.). 

This case is peculiar in its facts. The conclusion reached as to the abandonment, 
which is purely a matter of intention and of fact, seems correct. See Washburn on 
Real Property, 4th ed., vol. ii. p. 371, and cases cited. The plaintiff was of course 
unaffected by the unrecorded agreement between his predecessors in title, and the 
rights of property in the street, being appurtenant, passed with the abutting land. 


PROPERTY — LANDLORD AND TENANT — ASSIGNMENT OF RENT — REVERSION: 
— A. let premises to B. for five years. B. sublet a part of the premises to the defend- 
ant for the same time. Defendant assigned his lease to C., with covenant that his lia- 
bility to B. should not be thereby altered. B. assigned back to A. all rentals due 
under his lease to defendant. A. then conveyed to plaintiff all his interest in land and 
existing leases held by him. C. failed to pay rent, and plaintiff sued defendant. e/d, 
that, as B.’s lease to defendant terminated at same time as A.’s lease to B., leaving no 
reversion in B., B.’s assignment of rentals to A. amounted to an assignment of the 
lease of defendant, and this passed to plaintiff by A.’s subsequent assignment. Plain- 
tiff therefore could sue defendant on latter’s covenant to B., the effect of which made 
defendant primarily liable for the rent, and not as mere surety for C. Laéttav. Weis, 
32 S. W. Rep. 1005 (Mo.). 

The contention of defendant’s counsel was that B. retained a reversion because only 
the rentals were conveyed to A., and that A.’s assignment of his interest in the land 
gave plaintiff no right to the rentals which still belonged to A. The court seems prop- 
erly to have held that, when B. parted with all beneficial interest in the land, to the 
very end of his own term, it amounted to a complete assignment. 


PROPERTY — LANDLORD AND TENANT — IMPLIED COVENANT FOR QUIET ENJOY- 
MENT. — The defendant, having a lease for eight years in certain premises, sublet them 
for ten years to the plaintiff, acting in good faith and under a dona fide mistake ; the 
word “demise ” was not used in the sublease nor was there any express covenant for 
quiet i a The plaintiff, being evicted at the end of eight years by the superior 
landlord, brings action against his lessor for breach of implied covenants. Hé/d: 
(1) A covenant cannot be implied unless the word “demise” is used. (2) If such a 
covenant were implied it would extend only during the estate of the lessor. Baynes v. 
Lioyd, [1895] 2 Q. B. 610. 

The court expresses doubt on the first point. It has been held otherwise in this 
country. Duncklee v. Webber, 151 Mass. 408. As to the second point, the court relies 
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on the doctrine that the implied covenant of a life tenant ceases with his life, which is 
undoubted law on both sides of the Atlantic. McClowry v. Crogan, 1 Grant, (Pa.) aut. 
But where the lessor’s estate has determined through an act of his own doing, it has 
been held, both in this country and in England, that the lessee can recover against 
him. Price v. Williams,1 M. & W.6; Duncklee v. Webber, 151 Mass. 408. It seems 
a harsh doctrine that, when the tenant has got less than he bargained for through his 
landlord’s negligence, the landlord cannot be held accountable. 


PROPERTY — PURCHASE OF OUTSTANDING TITLE BY TENANT IN COMMON. — 
Held, that the general rule that a tenant in common may not acquire an outstanding 
title as against his cotenant, does not apply where the original interests of such cotenants 
were acquired under different instruments, from different sources, and at different 
times. Stevens v. Reynolds, 41 N. E. Rep. 931 (Ind.). See Nores. 


PROPERTY — STATUTE OF LIMITATIONS — PERMANENT AND TRANSIENT INJURY 
Done By A NUISANCE. — The defendant diverted the course of a stream in 1885, so 
that it ran against the pier of the plaintiff's. No substantial injury was done until 
1890. Plaintiff brings this action for the actual damages suffered. /e/d, the statute 
of limitations did not commence to run until actual damage resulted. Howard County 
v. Railroad, 32 S. W. Rep. 651 (Mo.). 

The case proceeds on the ground that when a nuisance is of such a character that 
the resulting damage cannot be measured once for all at the time of its creation, but 
depends upon future events, then the statute of limitation does not apply, for a new 
cause of action arises with every new encroachment ; but when the nuisance has be- 
come permanent in its nature, so that the amount of injury can be estimated, thena 
cause of action arises to which the statute is applicable. 1 Wood on Limitations 
(2d ed.), § 180. It is to be observed that the decision is not in conflict with cases 
which hold that the period of prescription begins to run before there is actual damage. 
Dana v. Valentine, 5 Met.8. See Wells v. New Haven Co., 151 Mass. 49. 


SALES— ACTION FOR PRICE— DAMAGES. — Defendant contracted with plaintiff 
for an article as follows. “In consideration of its delivery for me . . . at the express 
office specified below, I promise to pay $35, $10 on delivery at the express office, and 
the balance in monthly instalments,” etc. Plaintiff delivered to express company and 
defendant refused to accept. The company then returned to the plaintiff, who held 
subject to defendant’s order. e/d, plaintiff could sue for the contract price, and was 
not limited to suing for damages for breach of contract. (Field, C. J., Allen and 
Norton, JJ., dissenting.) White v. Solomon, 42 N. E. 104 (Mass.). 

The majority of the court assume, and the minority hold, that title did not pass. 
The question of title is therefore largely eliminated. The decision rests on the con- 
struction that delivery to the express company was the consideration for defendant’s 
promise. On that construction, the plaintiff, having performed, could sue for the con- 
tract price, and the decision is clearly correct. See Martineau v. Kitching, L. R.7 
Q. B. 436, 455; Zujfts v. Griffin, 12 S. E. Rep. 68 (N.C.). The minority of the court 
construed the contract as conditional, as an ordinary instalment contract, and correctly 
hold on this construction, that the vendor, having both title and possession, has 
simply an action for damages for breach of contract. See Morse v. Sherman, 106 
Mass. 430-434. 


TAXATION — LIABILITY ON BONDS OF ANOTHER STATE. — An insurance company 
holding bonds of the State of Georgia, which are deposited with the treasurer of that 
State, is liable to taxation upon them in Louisiana. State v. Board of Assessors, 18 So. 
Rep. 519 (La.). 

The actual situs of personal property, having a visible existence, and of State and 
municipal bonds and circulating notes of a bank generally, determines the place where 
such property is taxable. But personal property, such as bonds, mortgages, and debts, 
in general, have no situs except the domicil of their owner. State Tax on Foreign held 
Bonds, 15 Wall. 300. As the bonds in the principal case were not in circulation, but 
bought by the company from the State of em and then deposited there probably 
as indemnity for payment of its risks, they formed the avails of the company, as the court 
said, and would seem to be taxable at the domicil of their owner. 


ToRTS — DECEIT — INABILITY TO PERFORM A PROMISE. — Defendant contracted 
with plaintiff to do a certain thing without revealing the fact that, bya contract with a 
third party, he had put it out of his power to perform. é/d, that an action for deceit 
lay. Traber v. Hicks, 32 S. W. Rep. 1145 (Mo.). See Norss. 


ToRTS— NEGLIGENT MISREPRESENTATION. — Declaration alleged that defendant 
prepared an abstract of title for a landowner; that defendant knew this abstract was 
to be used in effecting a mortgage loan; that the mortgage loan was effected ; that 
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plaintiff afterwards became the assignee of this mortgage ; that in purchasing the note 
secured by this mortgage plaintiff relied on the abstract prepared by defendant for 
the purpose of effecting the mortgage loan; that said abstract did not disclose the true 
record title; and that plaintiff suffered damage. //e/d, sustaining defendant’s demurrer, 
that the declaration did not set forth a good cause of action. Zapley v. Wright, 32 S. W. 
Rep. 1072 (Ark.). 

It is clear that defendant is under no contractual liability to plaintiff. If it is true 
that it is not the usual course of business for the purchaser of a mortgage note to rely on 
the abstract furnished to the original mortgagee, it is clear that duloatlont is not liable 
to the plaintiff in an action sounding in tort. But if it is the usual course of business 
that one purchasing a mortgage note may and does, on making his purchase, rely on 
the abstract prepared for the original mortgagee, there is American authority for 
holding defendant liable in tort. Minority opinion in Savings Bank v. Ward, 100 U.S. 
195, at 207; Dickel v. Abstract Co., 14 S. W. Rep. 896 (Tenn.). See also Zéelegraph Co. 
v. Dryburg, 35 Pa. St. 298; Tobin v. Tel. Co., 23 Atl. Rep. 324 (Pa.). Blood Balm Co. 
v. Cooper, 83 Ga. 457. Contra Savings Bankv. Ward. In England; in any view of the 
facts of the principal case, defendant’s demurrer would be sustained. Peek v. Derry, 14 
Appeal Cases, 337; Scholes v. Brook, 63 L. T. N.S. 837; Le Lievre v. Gould, L. R. 
(1893), 1 Q. B. 491. 


Trusts — BANKS— NOTES FOR COLLECTION — INSOLVENCY. — Plaintiff bank sent 
the B. bank various claims for collection. After collection, and before remittance to 
plaintiff, the B. bank failed, and defendant was appointed assignee. Plaintiff sued 
assignee as a preferred creditor for the amount of the claims so collected, contending 
that the B. bank held them intrust. /e/d, that plaintiff should succeed. When a 
trustee mingled his own funds with those of trust property, the latter being actually 
represented among his assets, the beneficiary had a preferred claim for the amount of 
the trust. Wéinstandley v. Second Bank of Louisville, 41 N. E. Rep. 956 (Ind.). See 
NOTES. 


Trusts — BANKS — NOTES FOR COLLECTION — INSOLVENCY. — Plaintiff sent a 
note to the J. bank for collection. When the latter received the note it knew itself to 
be insolvent, but collected the note before it went into the hands of defendant assignee. 
Plaintiff filed a preferred claim for the amount of the note. edd, that, as collection 
was made before actual assignment even though after known insolvency, the J. bank 
became a debtor, and plaintiff must come in with general creditors. Sayles v. Cox, 
32 S. W. Rep. 626 (Tenn.). See NoreEs. 


Trusts — Lack OF BENEFICIARIES. — He/d, that a bequest to a church, “to be 
used in solemn masses for the repose of my soul,” is equally invalid, whether as a 
direct bequest to the church, or as creating a charitable use, or as creating a private 
trust, there being in the latter instance no living beneficiary. The court decreed that 
the sum should remain in the hands of the executors, although it defeated the testator’s 
wishes, and although the church was willing to perform the intended trust. esto- 
razzi et al. v. St. Joseph’s Catholic Church of Mobile, et al., 18 So. Rep. 394 (Ala.). See 
NOTES. 





REVIEWS. 


THE PRINCIPLES OF Equity AND Equity PLEADING. By Elias Merwin, 
late of the Boston Bar, and Professor in the Law School of Boston 
University. Edited by H. C. Merwin. Boston and New York: 
Houghton, Mifflin and Company. 1895. 8vo, pp. xci, 658. 

“The lectures which compose this book were delivered by Mr. Merwin 
at the Law School of Boston University,” says Mr. H. C. Merwin, the son, 
in his Preface. ‘The author drew his illustrations chiefly, though by 
no means exclusively, from the English Courts, from the Federal Courts, 
and from the Supreme Court of Massachusetts,” as was natural in a 
lecturer in the Boston University Law School. The “ editors,” however, 
of whom there were apparently others than Mr. H. C. Merwin, for the 
Preface mentions two other than he, have added in brackets the valuable 
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cases from other States, without descending to the collection of “all the 
cases.” They have in addition amplified the text in places, as for example 
by the insertion of a long note condensing Messrs. Warren and Brandeis’s 
article on Privacy in the HarvarpD Law Review and the “ Notes” which 
the Review has since published supplementary thereto. The important 
case of Schuyler v. Curtis, dealing with rights to privacy, was decided 
after the publication of the book. By this amplification and the addi- 
tion of American cases, the treatise has been made a fairly complete one, 
although its six hundred and fifty-eight closely printed pages scarcely 
seem to justify the claim of the Preface that it is a “short” one. The 
noteworthy and praiseworthy feature of the book, on the contrary, is that 
it treats voluminously — the text occupying an extraordinarily large pro- 
portion of the pages as modern law books go — almost every point in the 
law of equity which one might wish to turn to. Exactly what must be in a 
bill in equity, and what used to be necessary but now is not, are questions 
a full and ready answer to which is to be found at once here; in like 
manner the chapter on Mistake is full and valuable, and throughout the 
book the experience of the lecturer in explaining everything so fully as to 
make his hearers’ understanding certain has been turned to good account 
for the benefit of the reader. R. W. H. 





THE ORIGIN aND History OF CONTRACT IN THE RomaN Law. (Yorke 
Prize Essay for 1893.) By W. H. Buckler, B. A., LL. B., of Trinity 
College, Cambridge. London: C. J. Clay & Sons. 1895. pp. vii, 228. 

Within the limits of 217 pages the author attempts to outline the history 
of contract in the Roman law down to the end of the Republic. His 
work, as he says in the preface, “ professes only to be a sketch,” and 
assumes that the reader is “ familiar with the ordinary terms and rules 
of the Roman law.” It is, indeed, a very brief summary, and does not 
go so deeply into the subject but that the average student of the Institutes 
may read it without difficulty. The first three chapters on the contracts 
of the regal period and the early Republic are quite well done, giving in 
narrow compass the results of the best German thought, and also some 
clever conjectures of the author. The remaining five chapters on the 
contracts of the later Republic, and especially on those of the jus gentium 
will scarcely be found very attractive or useful. They are full of names, 
dates, and edictal formulz. Without attempting to get at Roman con- 
ceptions and theories of contract, the writer undertakes an inquiry into 
the age of each contract and its probable connection with previous 
institutions. If one would learn whether sociefas was actionable in the 
time of Plautus, or whether Cicero could have recovered in the actio 
commodati, one may find data for an opinion here. It is good to have 
these things put together in English, and the student who does not care 
to read the later chapters continuously will find a good index to guide 

him to what he seeks. F. B. W. 





Tue Kinc’s Peace. By F. A. Inderwick, Q. C. London: Swan, 
Sonnenschein, & Co. Lim. New York: MacMillan & Co. 1895, 

Ppp. xxiv, 254. 
Whatever a reader might ordinarily expect to find under the title of 
“The King’s Peace,” the sub-title in the present case, “A Historical 
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Sketch of the English Law Courts,” leaves him no doubt as to the con- 
tents. In this, the latest volume of the “Social England Series,” Mr. 
Inderwick has compressed into 250 pages an account of the origin, 
development, and modifications of the English courts. For lack of 
space, he has confined himself to a consideration of the so-called Superior 
Courts, and of the Chancellor’s office. The Ecclesiastical Courts and 
the high Court of Parliament he leaves one side. The history of the 
courts, according to the author’s statement, falls naturally into five periods 
of about 200 years each,—the Saxon period, from the time of King 
Alfred ; that of the Curia Regis ; the period from the division of the Courts 
in 1265, to the end of the York-Lancastrian wars; then from 1485 to the 
Restoration; and finally from Charles II.’s reign to the present time. 
But although particular features are characteristic of each period, these 
features fade gradually into those of the next, and the continuity of 
development is never interrupted. Like the law which was adminis- 
tered within their precincts, the very organization and functions of the 
courts were matter of growth. Custom, not statutes, accounted for the 
changes that crept in from time to time, even for the absolute discontinu- 
ance of certain courts and judicial offices. The change, for example, from 
the Curia Regis of one court to the three courts under Henry III. was 
accomplished without statutory help. And this development continued 
with practically no statutory innovation down to the time of the Judicature 
Acts of twenty years ago. 

The book is delightful reading, and the many details and odd bits of 
information with which the author serves his readers testify to the excel- 
lence of his antiquarian researches. It is rather surprising, however, to 
find him giving full credence to “The Mirror of Justices” (p. 92), for its 
credibility has since been effectively impeached by Professor Maitland 
in his introduction to the recent Selden edition of the “Mirror.” But 
Mr. Inderwick is not often at fault in antiquarian matters ; and it is proof 
of the high estimate in which he is held that he has been selected by the 
Benchers of the Inner Temple to edit their archives, —archives which 
date from 1506. E. R. C 





TEXT-BOOK OF THE PATENT Laws OF THE UNITED STATES OF AMERICA. 
By Albert H. Walker, of the Hartford Bar. Third edition. New 
York: Baker, Voorhis, and Company. 1895. pp. Cc, 751. 

The third edition of this valuable and standard work contains many 
changes. There has been, however, as much condensation as expansion. 
Many of the unsettled questions discussed at length in previous editions 
have become finally and authoritatively adjudicated. In these cases the 
author has judiciously contented himself with a simple statement of the 
present law, and omitted all discussion. On the other hand, many new 
points have arisen in cases decided in the six years which have elapsed 
since the second edition of the book appeared, and these the author treats 
in the same ample lucid way which has been characteristic of his work 
heretofore. No better encomium could be desired than the authority 
accorded the book by the United States Federal courts. The citations 
of this work in the opinions of Federal court judges, almost equal 
the citations of all other English and American Patent Law text-books 
combined. E. Re C. 





